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ANKIN o are often ſo much influenced by leit edu- 
cation, by cuſtom and example, in their N of 
” things, that I doubt not but we may meet With many 
perſons, born and "educated under abſolute monarchy, who not 
only are eaſy under that kind of government, but prefer it to any 
other, even to thoſe regal ones which have any limitation upon 
them. Several French writers have made no difficulty of publiſh- 
ing to the world their ſentiments to this purpoſe [a]. And no 
doubt, as to ſecrecy, to a ready and effectual execution of their 
counſels, and to ſeveral.ather articles of great importance, an un- 


[a] Bayle's Reſponle au We artic. Ds Dusrormu.—Ramſay's Sibi fur ; 
Je Gavernment, p. 150, 131. Hf 0H 0000 e TG ee en 
au e aur | | imaitefl 
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* EMPORAL LIBER TN — 
— monatthy would bos juſtly preferable to all other forms | 


government [5], becauſe in free conſtitutions the forms of govern- 

ment muſt neceſſarily be more complicated and flow, fo that in 

theſe the, ſame ſecrecy cannot always be kept, nor the ſamę diſ- 

patch mude, nor the ſame/Readinels. of meaſures always purkucd ; 
and if men could be ſure of having at all times wiſe and good 

 printeg, whb ld malt a right uſe of their power, ahl would 

= care to have miniſters of the like capacities and diſpoſitions, 

the wiſer part of mankind wopld always prefer an abſolute 
monarchy before any other kind of government: but whoever 
hopes to Tee theſe things conſtantly, in the uſual courſe of the 
world, will be, for the moſt part, diſappointed. Human nature 
is ſo liable , that, when a prinee ean do whatever he 
wills, he is too apt to do that which he ought not. 

Ir an abſolute prince be ſometimes good natured, he may for- 
bear doing cruel or oppreſſive things, and make no breaches upon 
the liberty or property of his ſubjects: but, as Brutus ſaid to Cæſar, 

« Quid fi nolit [c]?” The very apprehenſion of this is ſufficient to. 
break a man's ſpirit, or keep him under an inſecurity inconſiſtent 
with happineſs. It either cramps and/Rints him, as Longinus ob- 
ſerves, or elſe it gives him ſuch a ſecret uncaſineſs (on his ow] a- 
count, or that of His countsy) as is ſufficient to take off the reliſh of 
all other enjoyments. 
5 HE nobility of France (at leaſt ſuch as were ſo before they wen 
aved) Who, that they might domineer over others and ſerve a 
preſent turn, ſuffered the crown to uſurp all the liberties of the 
people till they wete quite: maſtered, were, at length, brought 
under the ſame. tyrannical yoke with their inferiors: and, I believe, 
there are but few of the principal nobility of that nation, not ex- 
cepting their great officers. of ſtate, who do dat Tay us here for 


6 —*—— 1 1/Aiitorits abſolue & le plus ſur moyen de rendre un etat foriſſant et re- 
<< doubtable à ſes enemis. Teſt. polit. Mr. Louvois, part ii. p. 382. L' Autotite 
limite du ſoverain, et celle des republiques, ont plus des mauvaiſes cotes, et font 

4 ſujettes à plus des ee ſuits pour cage et pour le 1 1 mw. n'eſt 1 181 
S voif arbitraire.“ Ibid. p. 383. x 
14 Tul. Epiſt. ad Brutum, lib. li, At O21 
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bor freedom and repbne in oy whe ſlavery which — Senn 
under fa 6 2897. Ii naw board. hovalinns, anti ei rin l 18754; 
Pon theſe reaſons;; en 0 . divebdlevdd from 
hiſtory, the miſchief roſulting from abſolute monarchies, have 
ſometimes gone into Ariftocracies ;- and, when they were weary of 
them, at length even into Demoeracies; hoping that, when the 
eople governed themſelves, their intereſt would lead them to do 
it well. But both theſe forms have been found to be attended 
with great inconveniencies fe}, ſo that in Greece, here they had 
thoſe kind of governments with various limitations, the beſt writers 
in politics. came'to fix upon a limited monarchy, with a mixture of 
Ariſtocracy and Democracy, as the moſt expedient form . And 
they had e eee of this fort in'Ctete,Lacedimon; = 
other places. ene 1 
Fur northern nations alſo flxed upon this form, enn er- 
pedient both for libetty and for, conqueſt; But I will venture to 
aſfrm thiat neither among the antiento, not among the moderne, 
was there any government better formed upon a balanee of its 
ſeverab parts, for producing and'proſeryin g the Happineſs of a nation; 
than that of England is at preſent. Some of the Gothic nations 
were, at firſt; upon models mueh like to that in our nation about 5 
the fame time; but theirs ſoon began to be eorrupted and went 
e growing worſe, while that of England, by the ſteps I (hall 
hereafter obſerve} improved: ſo that in the time of our Ring 
Edward IV, that judicious and impartial writer; Le Sieur des 
Comines [8] preferred England to any other nation in point of go- 
| vernment. And if this was true then, it is much more ſo now, 
9888 10 24 511 18 on bahn 
(ei. Mendel in the We of 3 benen thee 6s ; whe autorits ſans frein cor- 
0 rumpt facilement homme le plus virtueux, et le depouille de ſon meilleurs dus 
cs Jjtes.“ Ramſay on Government, p, 96. | 
Le] Ramfay's Efſay on Civil Government; the Perſian Gratidees' A 
Nay tO Ap Democracy. + 1 1 n 16 not 0 
+ fy Plato, in his Paliticus, ſays, Movapxi: rad in infra 
At, apien wN 
[g]! Et ſelon mon advis, sil y 2 entre toutes les ſelgnevriss dumondk,” dant j'ai 
: << cognoiſſance, ou la-choſe publique eſt mieux trait6e, a 
2 r oor pms v. 47 413 et: wo 
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4 or TEMPORAL BERTT. Patt. 
when the greateſt inconveniencies ate remedied, and the ſtate a 
our liberty is much · improved beyond what it was at that time 
Meſſ. Boulainvilliers and Menteſquieu make no difficulty of own«. 
ing it, and ſo does Voltaire [; but that. the reaſon for: ſo doing 
may more clearly appear, I ſhall ſpecify the principal branches f 
our civil liberty, as they ſtand at preſent, and occaſionally note the 
great advantages we have. over other nations, 2s well a8 over this 
arenen un onen times.. tt 12, . 2 1 
I treating of the freedom of ſubjects an Eoglands therhingrthar 
comes naturally. firſt into view is, the ſecurity we have of not being 
long detained. in priſon (in caſe we: be at any time committed to 
it) without juſt cauſe or due proceſs of law. Our condition, in this 
reſpect, diffets not a little to our advantage 3 thoſe of moſt 
other ſubjects in Europe. | 225510 Toto 
_ I nzeD.not-inform the public how every one in güne is liable 
to be treated, in caſe he falls under the diſpleaſure of the court, 
about matters of. ſtate: without any charge made againſt, him 
upon oath, or any examination taken of him by a magiſtrate, an 
order or writ under the ſignet royal is ſufficient to cauſe him, 
2 his- rank, or quality is, — not only arreſted, but car- - 
ried inſtantly away to any priſan in the kingdom, and there to be 
Jon t in.theicloſeſt . confinement, without any means of; procuring 
his liberty, as· long as the court ſhall think fit to deny it: however 
able he might be to give ſueh proofs of his innocence, as would 
Ba ſatisfactory to impartial judges, if his friends, or agents, were al- 
lowed to come to him, or he had the uſe. of his papers and know 
ledge of his accuſers. He may be incapable, of doing this when 
ſecluded from all correſpondence, and when he is not ſo much as 
examined at all. At this rate, he may continue for a number of 
years in doleful EG 7 the great e of his health, ri i 
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nates of falſe as Sr avs or A: The ki 4a" ef L 
vhoſe procurement perhaps he was-impriſoned, are ſafe Ne. | 


0] Il me:ſemble à moi que, 8'il-y-a-un government, dont on W eee e nos 
jours propoſer pour modele la ſageſſe, c'eſt celui d Angleterre. Laà le parlement ef 
« Varbitre du peuple, et du roi; et le roi a tout je pouvoir de faire du bien, mais il 
en a point pour faire du mal.” Voltaire, Antimachiavel, p. 222. 1 

royal 
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royal prerogative. Now what: opportunity, and what temptation, 
this may give to ill miniſters to proceed thus againſt perſons, with _ 
whom they are diſpleaſed, may be eaſily conceived; and in fact = 
how often it hath dene - ſo, the hiſtories of France afford us fa * 
many examples, that I need not quote any particular ones. — 
Ax may be more material to obſerve, that the nobility and par - _— 
liaments of that kingdom, very ſenſible of the hardſhips which an ; = 
abuſe. of this power has brought.,ypon.. them, have, at different 
times, made remonſtrances againſt it [z].; In the beginning of the 
reign of Lewis IX, about A. D. 1220, the greateſt part of the no- 
bility requeſted Queen Blanch, who was mother and guardian to 
that prince, That, according to the cuſtom of France, againſt the 
« time. of his coronation, all perſons; in priſon, eſpecially the 
« counts of Flanders and Boulogne, ſhould be diſcharged, who, in 
violation of the liberties of the kingdom. had been kept under cloſe 
« confinement for twelve years together. The queen ſoon after, 
in an aſſembly of the ſtates, ſet free theſe impriſoned lords (A. But 
ber doing it ayailed little towards the liberty of the ſubjects; for 
the practice of impriſoning men at the will of the court went on as 
before. The Cardinal de Retz 1 tells us, that by an ancient or- 5 
dinance made by ſome of the kings of France at the requeſt of the 
ſtates of that kingdom, it was proyided that no one in it hould be 
kept in priſon aboye three days without being examined by proper 
authoritys and the parliament of Paris, in its conteſts with the 
court in 1648, made a new declaration to that purpoſe, which the 
court was, at that time obliged. to allow. But it produced very 
| for the court, after it had gained its, point upon the 
parliament,. ſtill practiſed as. it did before: it impriſoned men on 
At occaſions, and for what times. it ae, without allowing. 
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(i Matt. Paris in Him: Ii, edit, Lond. 1640. p P- 333. C. De Boulainvilliers, 
Etat de la France, tom. iii. p. 332. and the. ſame of the” ancient e of : 


France. 


'] Count Boulainvilliers; Parliament of France, p. „ 58. ſays, that only the coat of 

Flanders was ſet at liberty, and that he was forces tq pay * ſum for 3 it, towards 

the charge of the king's inauguration. 3 48 
Tom. i. p. 161 & 164. 7125 Amſterdam, 1719. 
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them any trial, 
alſo the court of Spain; and all other — piles wege 5 
Tur nx have been times when this fame power has been'dlaimed;' 
and with the like rigour exerciſed; by the kings of England; not 
that there was any juſt ground in law for it; for the antient Saxon 

conſtitution! allowed men to be bailed in all caſes. By the com- 
mon law, anciently, ſays Lord Coke n, a man accuſed or in- 
dicted of high treaſon, or of any felony whatſoever, was bailable 
upon good ſecurity ; ſo that the gal was only His pledge and 
ſurety who could find no other: for the law of England, ſays the 
fame learned author, is a law of mercy, that the innocent ſhalt 
not be worn or waſted by long impriſonment, but ſpeedily come 
to his trial, and that ve Torn ern vr m be Fuel 
dealt withal. 15 

Bur after the Norman conq neſt it was „ Pi6ViIdes] Has wy only. 
in the caſe of homicide and 1 high treaſon, but in molt other cri- 
minal cauſes, the offender was not baflabſe u. And even when 
innocent perſons were committed and detained in ptiſon, they 
were obliged to ſue out writs, Dr ve er aria, from the court of 
Chancery for their relief fol. Several of our kings after this 
æra had little regard to the part of the common law, but, on the 
ſlighteſt pretences, or unjuſt fuſpicions, iniprifoned men of alt 
ranks, and kept them in confinement as long as they pleaſed. We 
are told, for inſtance, by Roger Hoveden, that,” Among the perſons 
who were ſet at liberty upon Richard the Firft's acceffion to the 
throne, there were all ſueli as had been taken and kept in priſon 
sat the will of the king, or that of Bis juſtice, who were not con- 
«« fined purſuant'to a legal N Tug by the county or hundred, 
« or by appeal; which a manifeſtly implies that there 


were conſiderable numbers 1. SF guy in that. condition. The 


fame kind of tyranny was practiſed by the miniſters of King 


1] Coke's, 2d Inſt. 5. 489. ini: EY Wien ü ab 

[#] Ibid. P- 42. 186, | i 

le] See an account of the writs B. odio et atia, in Bacon's 3 of 1 
land, par. I. p. 168. By the ancient law of the land, villains wight | be. impriſoned 
by ehe lords without cauſe. Cotton's Poſth, y__ | 


*4 


Henry 
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T 
Henry II „John, &c, and even the Barons, in King Edwar 
Fiflt's time, were. very defitpus of havin ng the ſame power to im- 
prifon perſons at their will, for treſpaſles done in Heir parks and 
VETS. but the king would not grant it [g]... 1 
Is appobition to theſe practices, the great charter of 9 Henry Ir. 
provided, te that, no freeman ſhould be taken or [22-4 ig Nei- 
4 ther (fays the'king L) will we go. or ſend upon him, unleſs. 
«+ by the, legal judgment of his peers, or by the law of the land.” 
But how ſolemn ſoever this charter was granted and confirmed, 
yet in a little time there were frequent breaches upon it, which 
plajnly appears. from a ſpeech made in parliament, by the arch- 


biſhop of Canterbury, 18 Edward 1 III. Among other grievances, 


he repreſented * that very many freemen of the kingdom, had, 
« without any guilt on their part, been committed by the 4 bs 
10 miniſters, to divers priſons, as if chey had been flayes of t 
meaneſt degree, therein to be kept. Of whom ſome lied in in 


« priſon with hunger, or grief, and the weight of their chains. 


From others they extorted at their pleaſure infinite ſums of 
* money for their ranſoms [7],” This —_ with the. notoriety 
of the fats, had ſuch an influence upon the parliament that they 
inflicted ſevere puniſhments upon ſome of the miniſters and — af 
Tals interpoſition of the parliament kept the miniſtry in order 
for ſome time; but i in Edward the Third's time the like practices 
began again, and many breaches were made upon the liberty of 


the ſuhject; but ſo concerned was the nation to ꝓreſerve this great 


bleſſing, and ſo vigorouſſy did the parliament; enforce their re- 
monſtrances to that prince, that a new act was gained in confirma- 


tion of 1 it. For, in the fifth year of the reign of Edward III, ch. . 


it was enacted, « That no man from henceforth ſhall be attached 
«by any accuſation, nor forejudged of his life or limb, nor his 


lands, tenements, aa nor chattels, ſcized into Sorts king's hands, | 


J! See Stat. Merton. 
Ws *Nullus liber homo eapiatur, vel „eee. "BOP? eum lünen 8s 
t ſuper eum mittemus, niſi per legale judicium parium ſuorum, i aut + rnd | 
Mag. Char. Coke 's 24 Iriftitut. p. A . 
4 gee Echard's Hiſt. vol. I. p. 309. une 349107 * 1915497% Of & $4911 
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« againſt the form of the great charter, and the law of the land,” 

And again in the twenty-fifth year of the ſame: reign, there was an- 
other act made more full and expreflive; for it ſays, *© That from 
«« henceforth none ſhall be taken by petition. of ſuggeſtion, made to 
„ our lord the King or to his council, unleſs it be by indictment 
«« or ' preſentment of his good and layful people of the ſan 
« neighbourhood where ſuch deeds be done, in due. manner, or by 
00 proceſs made by writ original at the common law: and that if 
any thing be done againſt the ſame it hall be holden for 
«& none fu]. Again, in the twenty- eighth of this reign, it is 
 enaRted, ** That no man, of what eſtate or condition that he be, 
.«« ſhall be put out of land or tenement, nor taken, nor impriſoned, 
nor difinherited, nor put to death, without being brought in 
4 anſwer by due proceſs of law [w].” Alſo in 38 Edward In, 
ch. 18. it is enacted. that, when ſuggeſtions are made by any 
perſons againſt others, the former ſhall find ſureties before the 
king's grand council . to purſue their ſuggeſtions, and incur the 
e ſame pain that the other ſhould have had if he were attainted, 
in caſe, their ſuggeſtions be found evil; and that then the pro- 
* ceſs of law be made againſt them without being taken and i impri- 
6c ſoned. againſt | the form of the ſaid charter and other ſtatutes [x]. 4 
And yet again 42 Edward III, ch. 4. at the requeſt of the 
commonę, by their petitions Put forth in this I to 


» 


bel Sir Robert Tower, eln g. 28.7. ſays, that this la was! made upon the 
commitment of divers perſons to the Tower, no man yet knoweth for Wat. 

] See 3d Bulſtrode 47. Hales's Hiſt. P. C. ch. 13. b. ii. p. 105. ſays, that 
regularly all courts and perſons that have judicial power, by the common or ſtatute 
lau, for the conſetvation * 1 have : to ATP, ” aun of 


felons; 113 VA HE A! 

Le] Haley in bier blantatioricion an Obaru, andthe d Statutes; of 
Ea! III here quoted, ſuys, that the queſtipn will be, What is the law of the land ? 
For, if theſe preparatory arreſts. of felons be not againſt the law. of the land, then 
they are not reſtrained by theſe ſtatutes : and he delivers it as, his gpinien, that im- 

priſonment beſote i nent is ſurely lawful, and not within the. reſtraint of Magna 
Charta; and il. ſo, then, ſurgly.arreſt i is much more lawful, for. it is but to bring 


, perſons to an examination, in order to their commitment, bail, or diſcharge); and 
tnere isa no greater record of * e. than e r Hiſt. P. . 


. h. pad b. I. p. 109. Il 20 7 45 £1 * 201 bt aol 311352 241 ot bas PIE c 
,. YT: 55 | „ «(ch 
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« eſchew' the W thaw be com- 
moners, by falſe accuſers, which oftentimes have made theis 
% accuſations mori for revenge and ſingular benefit than for the 
<*profit of the king or of his people; hich aceuſed perſons ſome 
have been taken, and ſometime cauſed to come before the king's 
«council by writ, and otherwiſe, upon grievous pain againſt the 
law; it is-afſented and accorded, for the good governance of the 
* commons,' that no man be put to anſwer without preſentment 
i before juſtices; or matter of record, or by due proceſs and writ 
original, according to the old law of the land; and if any thing 
« from henceforth be done to ware ee e e ad 
«law, and holden for error. 5 
our would think that here had been W to „im this 
point of liberty, and, indeed, we find hardly any more complaints 
about grievances of this kind for ſome ſucceeding reigns; but, 
after the civil wars between the houſes" of York and Lancaſter, 
there was an act of parliament paſſed that juſtices of peace ſhould 
have power to determine the validity of indictments [y]. In vir- 
tue of which Empſon and Dudley proceeded: |<< Their manner 
«was to cauſe divers ſubjects to be indicted of ſundry crimes, and 
« {o far forth to proceed in form of law; but when the bills wert 
found, to commit them, and nevertheleſs not to produce them in 
<< any reaſonable time to their anſwers, but to ſuffer them to lan- 
« guiſh long in priſon, and by ſundry artfull devices and tetrors 
« to extort from them great fines and ranſoms, which they termed 
t compoſitions and mitigations [z].” The high- commiſſioned eo- 
cleſiaſtical court, erected in the reigns of Edward VI and Elizabeth, 
to enquire of, and provide againſt; papiſts and heretics, had a 
power to ſine and i ig them: en r 1 581 
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30 OF TEMPORAD/LIBERTY. Patt 
Bor great complaint was made, in the latter of thoſe reigns, by 
all the judges, and the barons of the exchequer, That divers per- 
ſohs were committed; at ſeveral times, to ſeveral priſons, with- 
e out good cauſe: and, upon writs-iffaed out of the courts of law 
br this diſcharge, they have been again impriſoned, by ſome 
« noblemen and counſellors, in ſecret: priſons, or:lawfal office; ſo 
«« that the courts did not know whither:to direct their writs for 
« their relief; andWerjeants and others of the. courts-haye' been 
«impriſoned for executing , ſuch vurits: and though after upon 
«-theſe' the judges. had: declared under their hands againſt fuch 
practices as illegal; and that the cauſe of commitment ought to 
be ſpecified in any warrant from the queen and council, there 
bi did follow in that reign more quietneſs/ than before [G.“! 
Vet ſtill the fame: claim was continued, and carried into execu 
tion, on the part of the crown, and ithe Judges. did not continue to 
oppoſe it, or not with any effect; for in King James. the Firſt's 
reign, Sir W. Rawleigh repreſented. a juſtice af peace, and com- 
mitted men with impunity: at. laſt, the judges came. to maintain, 


im Weſtminſter- hall, that the crown and. its miniſters might law- 


fully impriſon and detain” men in cuſtody, in ſeveral: caſes, which 
— were diſallowed. For judge: Doderidge ſays [el, That 
„the king may, by his abſolute power, commit a nobleman to pri- 


« fon, durante beneplacito Hao, from whence. he. cannot be diſ- 
« charged: by- bail os mainprize, nor by the common writ de 
4 homine- replegiando. And by the ſame power it is, if a nobleman 
be committed to priſon by the king's council, for they are in- 


4c Cor f 
0 4 mouth. 22-64 And in 3 Carol. ; RY term Michaelmas, Lord. Chief : 


te to his highneſs, and do command as. with the king's 


« Juſtice Hide, Juſtice. Jones, Doderidge, and Whitlock declared, 


«« by the mouth of the Lord Chief Juſtice, their unanimous opinion, 
« that Sir Jobn Corbett.and others, who had been brought into the 


10 King's Bench, by the warden of the Fleet, and the cauſe of their 


commitment and: detention ſhewn ta be * . mandatum 


- {4} Lord Chief Juſtice Anderſon's Reports, p. 297. in the Mid: N Libr, 
| +] Treatiſes of the Nobility, p. 159. edit. Lond. 1658, 


66 * 


— 


"Fra d. 


Therefore, in vindicating. this great p16 of, liberty, the lords 
ſpiritual and temporal, and the commons of England, i in parliament 


aſſembled, in 1627, 3. Carol. I. by their joint petition to that 
prince, declared and requeſted, as their birth-rjght, that no free- 


man ſhauld be. taken or impriſoned, or be. out-lawed. or.gxiled, or 
in any manner be deſtroyed, nor diſinherited, nor put to death, with- 


out being brought to anſwer by due proceſs of law el. To which 
the king — without any ſaving of the rights of che crown, | 


ait droit fait comme il eſt defire [ f]. And afterwards we are in- 
formed that this bill of rights paſſed into an act (g]. 

Bur as. there were afterwards ſeveral illegal commitments and 
1mpriſonments,, during the courſe. of this reign, . and the following 
uſurpation, and in the next reign there was a great diſpoſition in 


the miniſters to extend the royal, prerogative; and as ſheriffs, 


gaolers, &cC. often uſed-oppreſlive delays, even on frivolous excuſes, 


which were very expenſive. to, priſoners, before they would make 
returns to the writs iſſued out, for their. relief, it was therefore at 


laſt found neceſſary to ſettle this matter once for all, in the noted 
ſtatute of 31 Carol. II, called the act of Habeas Corpus... Where- 
in it is provided that, in the caſe of any perſon not impriſoned for 
treaſon, or felony, ſpecially. expreſſed in the warrant for his com- 


mitment, if a wit, af Habeas.Corpus ſhall he brought on his be- 
half to the ſheriff or gaolet, and due ſecurity given for paying the 


charge of bringing, and, if need be, carrying back the priſoner, 


and for his not making an eſcape, that then he ſhall, within three | 
days after the ſervice of the writ, be brought before the lord chan- | 


cellor, or the judges af that court from , whence the writ ſhall 
iſſue; and the true cauſe of his impriſonment ſhall to them be 
certified, unleſs he be committed in any place above twenty miles 
diſtant from the place where ſuch court or perſon is.; and if it be 
N twenty miles, and not above a hundred miles, A he i is 0 


ei. State Trials, vol. vii, p.140. [e] Engliſh Liber. p. 180. 


* 72 K * . * Tel See the Bill of Rights in Rapin, 164 
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Lileriy in Fudiial nn Ce. 4 
«, Aamini regis, without allaning anther. cond. ought not to b 
< bailed, but remanded. to priſon [4].” ,... FEY 
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1s _OF TEMPORAE UIBERTY. Part. 
be brought within twenty days at furtheſt. And if the commit- 
ment be made out of term time, application may be made, on the 
prifoncr's behalf, to the lord chancellor, lord keeper, or any of the 
king's juſtices or barons, of the degree of the coif; and the ſaid = 
lord chancellor, judge, or baron, upon viewing a copy of their com- 
mitment, or upon oath made that a copy of it was denied; thall 
grant a writ of Habeas Corpus, under the ſeal of the court whete 
he is a judge. Upon which writ directed to the gaoler, and re- 
turnable immediately before the ſaid judge, or any other judge 
of any of the ſaid courts, the keeper of the priſon hall /withirr the 
times before expreſſed, bring the priſoner hefore the lord chancellor, 
or ſome one of the judges, with the true cauſes of his detainer. 
And thereupon the ſaid chancellor or judge, wnle(s it appears that 
the commitment is for a matter in which bail is not allowed by 
law, ſhall diſcharge the ſaid priſoner from his impriſonment, upon 
his recoghizance with one or more competent fureties, for his. 
appearance at the king's bench the term following; or at the next 
aſſizes, or gaol delivery, of the county, city, or place, where'the 

commitment was made, and ſhall certify the ſaid writ,- with the 
return thereof, and the recognizance into the ſaid court where the 
appearance is to be made. Provided that the priſoner hath' not 
wilfully neglected, by the ſpace of two whole terms after his 
impriſonment, to pray an Habeas Corpus for his enlargement; 
for, in caſe of ſuch neglect, he ſhall not have any Haber 
Corpus granted in vacation time. If any keeper ſhall neg- 
le& or refuſe to make ſuch returns, or to bring the bodies of the 
priſoners within the time before ſpecified, or ſhall refuſe to deliver, 
within fix hours after demand, to the priſoner, or any perſon ap- 
plying on his behalf, a true copy of the warrant of commitment, 
he ſhall forfeit, for the firſt offence, to the party grieved 100 J. for 
the ſecond offence 200 J. and ſhall alſo be incapable of holding 
his office any longer. If any priſoner, diſcharged by virtue of 
this act, ſhall be recommitted by any one, that latter perſon who 
has made the freſh commitment, or any one who knowingly aids 
him in it, ſhall. forfeit to the party grieved 500 J. In caſe that 
. | bins 1 a priſoner, 


7 


Tract I. Of Laibe in fudiciaF Pruteudingi Gu. 13 
a prifotier;| vvho is committed for high - treaſon or felony; plainly 
or ſpecially expreſſed, ſhall in open court in the firſt week of the 
term, pray to be brought to his trial, and yet ſhall not bs indicted 
ſorye time in the next "term;” or ſeſſtone 6f Oyer and Terminer, 
ine jadges upon motion made to them in open court the laft = 
of the teri, are obHiged to ſet him at HDerty upon bait [I; umeſs 
it appears upon oath that the king's witneſſes could not be pro- 
duced- in the ſame term: and if he ſhall not be indicted and tried 
the ſecond term, he ſhall be diſcharged from his inpriſonment. 
No priſoner hall be removed from one priſon or cuſtotly to another, 
without an Habtuf Corpus, or ſome other legal writ or warrant, 
except i caſe of fire, infection, or other neceſſity. If any perſon 
ſigns, (or acts under, a warrant: for removing a priſoner contrary to 
this act, he is liable to the pains and fotfeitures above mentioned. 
If the lord chancellor, — the Judges, Mall refuſe to grant a 
writ of Habeas Corpus, 2 due application, they ſhall forfeit 
500 J. to the party grieved. No ſuhje& of this realm, and inhabi- 
tant in the ſame, ſhall be ſent priſoner into Scotland, or into any 
place beyond the ſeas.” If he be, he hall have an aktion of Falſe 
imptiſonment againſf all perſons concerned in it, of hom he ſhall 
recover treble coſts beſides damages, which laſt ſhall not be leſs 
than 5007; And every perſon who ſhall make or fign a' warrant 
for ſueh impriſonment; and be lawfully convicted thereof, ſhall' be 
henceforth diſabled to bear any office of truſt or profitin'this king- 
dom; ſhall incor a premunire ; nnn. of any pardon 
rom als king; his heirs, or ſucceſſors. „n WO 
By | theſe proviſions, effeQual cate is taken that us men dall be 
— kept in priſon: he muſt ſoon be brought to his trial, 
vrhich is what every innnocent man under ſuſpicion ſhould earneſtly 
deſire. In the mean while, it 4s one circumſtance of no ſmall ad- 
vantage, that the certainty of a man's being ſoon brought to trial, 
or even a probability of being at any time brought before the court 
0 Habeas Corpus, in ah. N n — ll uſage 1 in priſon. 
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] mean the ſufferiag ſuch bardſhips or violences as are frequently 
in the priſons of W fo UH IHE, ſo formerly in thoſe 
of aun s, i 0% has Jen rice bd nd, or yang „n 
None run de Comisss, ſpeaking of Lewis XI of, Regan ſays, 

% That he cauſed ſeveral cruel priſons to be made, ſome of iron, 
«« and ſome of wood; but covered with iron plates both within and 
without, with terrible cages about eight foot wide, and ſeven; 
7 foot high. In one of which, this author tells us that, he himſelf, 
< was impriſoned, for eight months together, under Oharles the, 
Eighth, and had reaſon, to curſe the inventar of them [i].“ 
Theſe were things of an uncommon ſort; hut from:Keanneville's 
hiſtory. of the Baſtile, we find that, in that and other of the uſual 
priſans in France, there were very great hardſhips frequently put 
upon the priſoners ; particularly locking their feet in a moſt dia - 
bolical ring, with a thick heavy chain, and a great globe of iron 
unreaſonably weighty, which. engines were called the king's nets. 
«© Nevertheleſs,” ſays that author, I have ſeen many eminent men. 
for. the moſt trivial offences againſt the court, in theſe priſons, with. 
i theſe nets about their legs [4].” And it may caſily-be.conceived,, 
that men of ſuch diſpoſitions as Keepers. of priſons often are, may 
vex and outrage. their priſoners, when they know it will not be 
diſagreable to their ſuperiors, or chen it will ſerve to gratify their 
own ill paſſions, (ſpecially when they tal the 00 priſoners 
can have no opportunity of complaining-. #7 01 beldalib jowteorart 
In England, Bracton fays [I], it has been an ancient; maxim, 
of our law that the priſon is for cuſtody, not fol puniſhment. 
Iſt And another author ſays [en], , And becauſe it is forbidden -;that 
| | nne be pained heſore gudgment, the Jaw tequireth that none 
I | 4% he, put to tercors; nor in any horrible or dangerous place 
ki but it is lawful for gaolers to fetter thoſe. chey doubt, Lo as dhe 
fettets weigh mot more than twelve ourncç gg. 
Bor netwichſtanding this, ue have had inſtances, in out owa 
hikery- of great cruelties and, hardſhips exerciſed upon perſons in 
| PARA, King John cauſed cal Arch-deacon « of N orwich to 
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Trad. Of i Liberty in Judicial Proceedings, Ge. ng 
be impriſened,- and put in bonds, and, in a few days, a leaden 
cope to be put upon him: with the preſſure of which, and for 


an Iriſi monk, having aceuſed the duke of Lancaſter, and being 
impriſoned i in order to make good his charge, was, hy the duke's 
procurement, cruelly murdered... In this time likewiſe the duke 
of - Gloceſtes Was killed; in a priſon at Calais, And theſe eruel - 
ties ere practiſed, not only at the command of the kings and their 
miniſters, but even the gaolers haye been audacious enough to 


make a practice. of putting great hardſhips upon their priſoners, 


in order to. make them become appealers, i. e. to accuſe other per- 
ſons of certain crimes; by which means the.gaolers would come to 
have the cuſtody of them, and. profits of their goods. It is there - 
fore provided by 1 Edward III. ch. 74 that the juſtices, of afſize 
ſhall enquire, into ſuch compulſions, puniſhments, and torments. 
Again 14 Edxard.III. ch. 29. in order to prevent ſuch practices, 
it is enacted that the ſheriffs ſhould haye the cuſtody of the gaols, 
and ſhould put in ſugh,undes-keepers for u hom they will anſwer. 
And. for any; keeper to make, a priſonet, hom he. hath in his 
ward, to becomę an appellor againſt his will, is felony... Bracton 
fays fg}. © Salept,prafiges.. in carcete .continendos ;damnare, ut in 
« vigoulis; contineantur; ſed. hujusmadi interdicta ſunt, a lege, 
r quia carcer ad continendos, non ad puniendos, haberi debet.“ 
Therefore ſaith Lord. Coke Leb. every, impriſonment is taken and 
deemed in law Duritia, dureſſe. A little addition to it by the goaler 
is too great dureſſe, And bid. if the goaler keeps tho priſoner more 
ſtreightly than he ought of right, whereof the Priſoner dieth, this 
is felony in the goaler by common law. And this is the cauſe 
why, if a priſoner dies in priſon, the coroner. ought to ſit upon him, 
and, by verdiẽt of twelve jurors, determine whether any foul means 
had been uſed" in order, to bring him to his death. 4 
A Man therefore is ſafe, during his being in cuſtody ; and; wheo. 
His eee come nem n n advantage of being ad. 


- 
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want of victuals, he ſoon; died {x}. In Richard the gecand's reigns. 
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by his country, that is, by men of the ſume order und condition 
with himſelf. For firſt, the bill of indictment, againſt him, muſt 
be found by the grand jaty, conſiſting of twelve or more gentle- 
men, or freemen, of ſubſtance and credit, in he county here the - 
fact is ſuppoſed to have been committed ]; who; being ſworn 
to make true preſentment, upon examining witneſſes, or weighing 
e, are either 
to allow or reject the indictment, as true or falſe: in doing which 


at leaſt twelve of them muſt agree together . Unleſs they do 


chis, the party indicted cannot be put upon bis trial by the petty 
jury [5]. Now this is of great advantage, in order to prevent an 
innocent perſon's life or reputation from being brought any further 


into hazard, if they do not find the bill Which it cannot be on 


that ſame indictment,” It is  enated by 23 Edward 1. called 
Articuli ſuper charta, cap. 9. that the ſheriffs ſhall put into inqueſts 
and juries ſuch as hs 85 next neighbours, moſt ſufficient, and leaſt 


ſulpicicus. And by 23 Edward HI. ch. 6. that fultices of Afges 


ſhall have commiſſions ſufficient to enquire of ſneriffu for p itting 


into pannels jurors fuſpect and of evil fame. It is farther enacted 


by 34 Edward III. that all pannels thall'be made of the next 
Barbecue which ſhall not be ſuſpected nor ptocured. And Yhat 
the miniſters who act contrary thereto Mall be 1 hinge 
juſtices who take the ingueſt. But the pfineipal ſtatutes Which 
relate to the return of grand juries are the 11 Henty IV. ch. 9. 
and 3 Henry VIII. ch. 12. The former of which; Teen þ 
perſons not guilty bad been indicted by oonſpiraey, abetment, be. 
ee that e made from hencefortii but wg 
3115 A 5 0 L * ROA 1 2 1e LI it 47 $2 7 


le Hawks p- c. P.. b. ü. YI 9513 aue 1114 291 B gn Ta . _ 

lo] During the bd Saxon canſtitutian, indictments might be wade by ne 
perſon, See Bacon, p- i p. 54! but afterwards in order to prevent perſons bein 
duly ſlandered, and put upon trial for their lives, the Mirror ons that Hen H. ol. or- 
dained, that no man ſhould be tried without an indictment in by twdve perſons. 

[5] By 25 Edwand TIT, and 42 Edward III. it is enacted, hat, for preventing mit- 
chief done by falſe accuſers, none ſhall be put to anſwer unleſs it be by indictment 
of good and lawful people of the ſame neighbourhood-Where ſuch deeds be done: 
Engliſh Liber, p. 254, See ibid, p. 2 5 5: and 258, the 17 al en rat's grand 


jury, Li ; nf 


— 
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of the king's lawful liege people, returned by the ſheriffs, without 


any denomination. to the ſheriff, made by any perſon, of the names. 


which by him ſhould be impanneled. The latter of theſe ſtatutes, 
having recited, That many oppreſſions had been by the untrue 
«« demeanor of ſheriffs, and their miniſters, done. to great numbers 


«« of the king's, ſubjects, by means of returning the names of ſuch 
«« perſons as, for the ſingular advantage of the ſherifts and their 
« miniſters,; would be willfully foreſworn; by reaſon, whereof 
many ſubſtantial perſons, the king's true ſubjects, had been 
« wrongfully indicted of divers felonies, and other miſbehaviour, 
«« by their notorious falſhoods. It is. thereupon enacted that all 
pannels to be returned, which be not at the. particular ſuit of any 
party, ſhall be reformed by putting to, and taking out, the names 
which ſo be impanneled by every ſheriff and their miniſters, by 
the diſcretion of the ſaid juſtices before whom the pannels ſhall 
be returned L. By which proviſions, ſufficient care is en * 
the grand juries ſhall conſiſt of perſons fit fot that truſ. 

Ix is true, that in caſes of miſdemeanors, &. which do ” 
affect the life of the party, though the proſecution be only on the 
part of the crown, that there is no neceſſity for an indictment to 
be found againſt him by 4 grand jury: it is ſufficient that an infor- 
mation be made by the attorney general, or ſome. other perſons, in 
the crown office; ho are often the more careful about the intereſt 
of the parties informed againſt, / becauſe they are ſenſible. of the 


diſadvantage they lie under in not having their cauſe firſt conſider- 


cd by a grand jurys g als, 00 10 (1496; 
Ir has been frequently alledged, that iet hegnn in the 
reign of Henry VII, and are new things with reſpect to indict- 
ments, and lay the ſubject open to great grievances. But it is very 
clear, that all the old ſtatutes enact that proceedings ſhall be by 
Prelrotabent ertindtä ent, and an infant filed in the crown 


3 25100 24013 40. * 

1 Fomedy grand 3 were 1 bt RI ſheriff, at this ſuit of the crown; 
from whence great/miſchiefs and inconveniencies aroſe to the people, by falſe indict- 
ments, &c. Hawk. P. Crown, b. ii. p. 218. by 7 William III. ch. 9. indictments 
for treaſon muſt be made within n yon wer the crime "was ene exoept 
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office; is no more than a preſentment ; ; and perſons informed a gainſt 

are not now; as they were formerly in the Star-chamber, Fable to 

be condemned by a number of officers of the crown: they muſt 

| be tried by a petty jury. I muſt add, that this uantage of having 

their caſe in capital matters firſt determined by a grand jury, Ig 

longs to peers in like manner as to commoners, unleſs in caſes of 

an impeachment by the houſe of commons, which, repreſenting the 

whole people of England, is con ſidered as a grand mqueſt, and 

therefore there is no t in 17 1 1 ts 3 Av Peer « or 
commoner. + DH PAP! 

Ap when the bil of mdi@inent has been found by the grand 
ory: there ſtill remains, as I have already obſerved; another and more 
exact trial; in whieh' the nobility, in all caſes of treaſon, miſpriſion 
of treaſon, felony; or miſpriſion of felony [2], ate tried by their peers; 
that is by thoſe who have a feat and vote in the houſe of lords; and 
who, on account of their common honour, &“. will be diſpoſed to 
ſhew all the equity and regard that can reaſonably be deſired. More 
eſpecially this may be relied upon now, when the whole body of 
the nobility have a right to aſſiſt in the trial of each peer; the 
caſe might poſſibly have been different formerly, when the lord 

Wes high ſteward,” an officer pointed by the crown, had a right to 
appoint any of the peets who were thought moſt fit for tlie pur- 
poſe, provided that there were above twelve in number; of whom 
a majority was ſufficient to acquit or condemſi. For then it might 
be poſſible to pitch upon ſuch as were known to have ſome reſent- 
ment or prejudice to the perſon accuſed, or to his cauſe, or be 
under the prejudice of patty, which, even irperceptibly to the 
perſons themſelves, may warp the judgment CJ. And this was 


[4] In Lord Vaux's Caſe, Flemming chief juſtice ſaid, that at the Maid, law, 
in theſe four caſes only a peer is to be tried by his peers : vid. rm joy mile 
priſion of treaſon, and miſpriſion of felony, See Bulſtrode, p. 198. 

[w] Cardinal Wolſey ſeems to have made an ill uſe of this power againſt the 
duke of Buckingham; for Rapin ſays, that though all the peers of the realm had a 
right to aſſiſt at the trial, there were preſent only one duke, one marquis, ſeven earls, 
and twelve barons ; and it was generally: believed that the cardinal had procured: the 
majority againſt the duke. Hiſt. Eng. vol. IJ. p. 748. And the ſame author obſerves, 
that at the trial of Anna Bullen, though there were then fifty-eight peers in England, 

yet only twenty-nine aſſiſted at the judgment. 
the 
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the more practicable, becauſe the s pulſed could not chal- 
_— ſet aſide any of his peers. Dun «thi 

TuIs laſt circumſtance indeed dongle: at e085 3 us. now, 
by 7 William III. cap. 3. ſect. 10. when a peer or peetcſsis to be 
— the whole body of the peers have a right to be ſummoned, 
with twenty days notice, and, if they think fit, to ſit and vote in 


te trial of each peer; and there muſt be a majority: of thoſe who 


are preſent either to condemn, or to acquit. To this trial by 
their peers every peer and peereſs of Great Britain has a right, ex- 
cept only in the caſes of appeals of murder and of præmunire, in 
which caſes they are to be tried by a jury of commoners. 
Co MOoNRERS in like manner are to be tried by a juty of their 
own rank; that is under the degree of peerage, but they muſt 
have all the following qualifications. Firſt, They muſt be free 
and reputable ſubjects of England, not aliens, nor perſons outlawed 
or attained of any crime; nor infamous by having ſuffered the 
pillory or the like: but men of honeſt characters, and in the eye 
of the law good ſubjects, probs et legales homines, Secondly, They 
muſt be men of competent ſubſtance and ability. Their qualifi- 
cation, by 13 Edward I, was forty ſhillings per ann. eſtate 3 which 
was encreaſed to four pound per ann. by 27 Elizabeth, Cap. 6. ex- 
cepting, by 23 Henry VIII. cap. 13. trials of felons in corpora- 
tions may be by freemen worth only forty pound in goods. But 
by 4 and 5 William III. ch. 9. all jurors in England, returned for 
trials of iſſues joined, or for any capital offence by 3 George II. | 
ch. 8. ſ. 2. muſt} have in their own name, or in truſt: for them, 
within the ſame county, ten pound per ann. of freehold or copy- 
hold lands, or lands i in antient demeſne; and leaſeholders of twenty 
pounds per ann. (beſides the reſerved rent upon the leaſe) whoſe 
leaſes run for. five hundred years, or for one or more life or lives, 
are capable of being on juries. In London thoſe that have lands, 
tenements, or perſonal eſtate, to the value of one hundred pounds; 
and by 4 George! II. ch. 7. leaſeholders in Middleſex muſt have 
improved rents to the amount of fifty pounds per ann. or more, to 
qualify them to ſit on juries. Other cities, boroughs, and towns 
2 are excepted from theſe acts, and the practice in them is 
* | D 2 to 
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to be according to cuſtom. Jurymen in England muſt have five 
pounds per ann. and in Wales three pounds per ann. If they 
have leſs, it is a juſt cauſe of challenge. Thirdly, They muſt - 
be of the ſame county wherein the fact was committed [l. By 
33 Henry VIII. ch. 23. indeed it was enacted that if a perſon ex- 
amined, by any three or more of the king's council, conſeſſes him - 
ſelf to be guilty of treaſon, miſpriſion of treaſon, or murder, or be 
by them vehemently ſuſpected to be guilty; that then the king, 
by oommiſſion under the great ſeal, may appoint perſons to try 
ſuch offences in the places limited by their commiſſions, by good 
and lawful men returned by the proper officer, in whatſoever other 
ſhire, or place, ſuch offence was committed. And in this caſe no 
challenge for the county or hundred ſhall be allowed. Bat this 
ſtatute, as far as it relates to treaſon within the realm, was repealed 
by 1 and 2 Philip and Mary, ch. 10. But, as to murder and miſ- 
ptiſion of treaſon, is thought to de ſtill in force [y]. But ſuch 
extraordinary commiſſions are ſeldom granted by the crown. 
Caſes of murder are generally tried in the counties where the facts 
are committed, and by juries of the ſame. Now this muſt cer- 
tainly be a very advantageous circumſtanee; in regard that neigh- 
bours may be moſt likely to know the truth of facts, and moſt 
likely to have a tender regard to the welfare of the party accuſed. 
Fourthly, They muſt be pure; 1. e. not ed cs 997 affec- 
tion or prejudice. _ 

IN order to prevent their takes * hs: lake gives —tha party a. ac- 
cuſed' a W of ny a —_— or Ry: ow. to the 


* Lotd Coke: pet the, e michel, and e * 3 
aroſe when this ancient and fundamental law was laid aſide, in many caſes, by the 

11 Henry VII. ch. 3. and a liberty given to proceed without any indictment or pre- 
ſentment, by the verdi& of twelve men, upon a bare information for the king; al- 
though the juftices of affize and juſtices of peace were intruſted in it, to proceed ac- 
cording to their diſcretions upon. bare proof by witneſſes, See Coke's; 4th Inſt. 
p. 41. Though this liberty was given by act of parliament, yet the nation would not 
bear it, but was reſtleſs till that abominable act was repealed by the act 1 Henry VIII. 
cap. 6. and the trials by 3 juries were thereby reſtored brad Sir Robert Atkyns on 


Chancery, p. 32. nt 


b1 Hawk. P, Crown, p · 404. . WS 410 | 1 9 at 02 
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Tract I. 
array and to the polls [z}.' A challenge to the array means an 
exception to the whole pannel, or liſt of jurors, in general, on 46- 


count that the ſheriff, or officer, who makes it, is of kin to on of 


the parties, or has made the pannel, or any part of it, upon the 
nomination of the party or his friends, or with à view to ſerve 
him, &c. In theſe or the like caſes, the coroner is to make the 
pannel, or, if the coroner be alſo exceptionable, the court will order 
certain eliſors to do it. In which laſt caſe no challenge can be 
made againſt the array [a]. But ſtill there may be againſt the 
polls, i. e. againſt many perſons who are put upon the pannel to 
be jurors. If ought can be alledged againſt any of theſe, that may 
give reaſonable ground to ſuſpect they are influenced either by 
affection, or by prejudice, the party, upon his trial, may alledge 
it as an exception, and, upon making it appear, that perſon except- 
ed againſt will not be allowed to remain upon the jury. And be- 
ſides theſe challenges, which the law -allows to be made to the 
ſheriff, or jurors, it further gives liberty to the party accuſed, in 
caſes of high and petit treaſon, to challenge thirty-five; I. e. within 
one of three whole juries, without aſſigning any cauſe at all. And 
in like mannef; in caſes of felony, to challenge twenty, without 
ſhewing any cauſe. This it does, becauſe there may poſſibly be 
inſtances when the party accuſed may know, or believe; ome per- 

ſons impannelled to have an ill will to him, and yet not be able 
to make it appear ſufficiently to the court; and therefore, that att 
poſſible fairneſs may be uſed, and tenderneſs ſhevyn, to the party 
accuſed, he is allowed to challenge the abovementioned numbers 
peremptorily, or without aſſigning any reaſon. By which means, 
it can hardly be that any of his known or ſuſpected enemies can 
remain among the jurors. By this liberty of challenging, as 1 
"have obſerved, both the array and the polls, a man will ne 


de ſecure of an impartial and indifferent jury. 
Ix this point therefore it may: be juſtly ee that 8 


an advantage which the ſubjects 0] ſome of the nad famous re- 


fs) Challenges to the poll, for cauſt, a are | many. They: are . together by 
Lord Coke on Lyttelton, ſect. 234. la Jacob's Law Did, voc. CHALL. 
+; 44 an. 1 e 
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| publics of antiquity had not, even when they were at the height 
of their freedom [5]. At Carthage, the order of judges had a 
very great power, chiefly becauſe the ſame perſons were perpe- 


« tually in that charge. The eſtates, the reputation, and the lives, 
« of all men were at their diſpoſal ; and they did not uſe this ex- 


*« ceflive power with moderation.” In Rome, as there were dif- 
ferent orders of men, ſo when one of theſe orders, i. e. the knights, 
got the judicial power appropriated to themſelves, they treated the 
others very unjuſtly. The knights having, by the laws of 
Gracchus, got the power of judicature, proceeded cruelly, againſt 
many of the moſt eminent and innocent perſons: particularly 
«© they condemned Pub. Rutilius, the moſt excellent perſon not 
% only of his'own, but of any other age, under the pretence of bri- 
e bery, to the great grief of the whole city [cl. This was one 
of the greateſt imperfections in the Roman republic: but the 
ſenators, and the knights, were much worſe treated afterwards, 
-when the emperors became abſolute. Juvenal ſays, 
Qo cecidit ſub crimine? quiſnam  _ 

% Delator? quibus judiciis, quo teſte probavit : 

Nil horum; verboſa et grandis Wen venit 
« ACapreis [4].” 

Is the Gothic conſtitutions, a remedy was wifely WALLS he nies 
ſuffering any hardſhips of this kind: by the appointment that 
every perſon ſhould be judged by his peers. This was anciently 
ſo, even in France, as a very learned author ſays [el, and very much 
approves it: Our anceſtors,” ſays he, had great reaſon to deſire to 
<< be judged by their peers.” Mezeray ſays the ſame things. « The 
great men were called princes ; ; and we may perceive, in the dark- 
«© neſs of thoſe times, that it was not in the power of the king to 
« deprive them of their eſtates, or to put them to death, but 
« by certain forms, and with the judgment of their peers and 
« equals, in which judgment he prefided,. or by the judgment 
«« of the general aſſemblies [/].“ But tis a long time | fince 
this conſtitution hath been over- ruled by the court of F rance 


L] Livy, lib. xxxili. cap. 46. [c] Velleius Paterc. lib. ii. 
Ia] Juv. Sat. x. p. 67. [e C. Boullainvill. tom. i. p. 26. 
[/I Mexeray, Abr. tom. i. p. 183. 
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whenever it has thought fit; it does not allow ths peers 
of France, or even the princes of the blood, to be tried by the par- 
liament at large, but by commiſſioners appointed by the king for that 
purpoſe [el. And what view the court had in ſo doing, was inti- 
mated in a ſmart anſwer made to Francis I. when that prince ex- 
preſſed ſome wonder how the Sieur Montaigne came to be con- 
demned, ſince his caſe was ſo good as that he had afterwards ample 
juſtice done to his memory. The proceſs of the Sieur Montaigne, 
ſays one who ſtood by, © was not made by judges, but only by com- 
« miſſioners: as if he would ſay, in his blunt language, that ſuch 
commiſſioners, appointed at the pleaſure of a miniſter, who was 
then in the height of his power, were not ſo conſcientious in their 
judgments as other good judges uſually are. And indeed the caſe 
of Grandier, in the reign of Lewis XIII, was a remarkable inſtance 
how commiſſioners may be choſen, by a prime miniſter, for the 
ruin of the party aceuſed. This perſon having drawn upon him- 
ſelf the reſentment of Cardinal de Richelieu, that miniſter ordered 
him to be tried upon an accuſation of bewitching the nuns of 
Loudon, Commiſſioners were appointed by royal letters Patents 
for that purpoſe, Tous veritablement gens de bien [5], mais tous 
«« perſonnes credules, et par cette raiſon de credulite tous choiſis par 
«les ennemis de Grandier. Mr. Bayle, in his notes, ſays, “ La re- 
40 marque que Mr. Menage fait ſur cela me paroit digne d etre copic. 
« Il eſt à remarquer, dit il, qu'il n. y a point d' innocence A Feprenve 
« des juges, qu on donne la choix des juges A I accuſateur, il feta 
77 bruler par des juges Moliniſtes, tous les Eveſques Janſeniſtes, 
« et par les; juges Janſeniſtes tous les Eveſques Moliniſtes.“ (I. xviii. 
d Aout). Theſe judges, © ſur le depoſition d Aſtoroth diable de 
« 'ordre des ſeraphins, et d'autres diables; C'eſt 4 dire, ſur le 
« depoſition des religieuſes qui ſe. diſoient poſſedẽes par ces 
e demons,” gave ſentence that Grandier ſhould be burnt alive; 3 
which was afterwards Put into execution.  Bayle. adds that, 
[2] The prince of Conde was tried by commiſſioners in Francis the Seconds : 
time; and the Guiſes, who then ruled all, would have cauſed the ſentence to be put 


in en if Francis had not died unexpectedly, g. 
{5] Bayle's Dict. art. de GRANDIER. 


« depuis; 
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depuis la compoſition de cet article, on imprime en Holland 
«+ Vhiſtoire des diables de Loudon, et il paroit manifeſtement que 
la poſſeſſion pretendue de ces Urſulines fut une horrible machi- 
„ nation contre la vie de Grandier. One ſees from this exam 
ple what a miniſter of ſtate could do in influencing. a judgment in 
France; and with how little reaſon it has been affirmed by an 
author, whoſe: book is chiefly upon caſes of magic, that juſtice in 
France is adminiſtred avec plus belles formes-qu'en: tout autre 
% royaume. This is ſo far from being true, that ſome kings of 
chat nation have taken off great numbers of perſons without any 
judicial proceſs at all. Mathurellus, who was procureur to 
Henry III, makes no ſcruple of owning this, LJ. And Count 
Boullainvilliers [4], ſays of the antient kings of France, of the firſt 
race, Les-rois faiſoient ſouvent mourir les gens par colere et pre- 
* cipitation,  quelquefois, par ayarice, et apres Vexecution ils 
« Faiſoient ſuivre le jugement de morte.” | In particular the Count 
fays of Lewis XI, that ce malheureux prince, le plus habile de 
ceux de ſon tems a fait mourir r plus de quatre mille perſonnes ſans 
« forme. de proces ou ;noyes, ou paſſẽs aux oublicttes, od Etoufes 
« en des cachots [I]. And this author farther ſays, that . 'Triſtan, 
% prevõt de ſon hotel, Etoit le juge, le temoin, et Vextcuteur ; et 
lui ſouvent le ſpectateur injuſte. I do not find that the kings 
of Spain have been quite ſo cruel. 2s this; but ſeveral of them 
made no; ſcruple to order perſons. to be killed without any form of 
juſtice. Out of a number of inftances that might be given to this 
urpoſe, I ſhall only quote that of Philip II, who cauſed one of 
hi lords to be killed in the ſtreets of Madrid, and his religious con- 
feſſor made no ſcruple to defend practices of this ſort. ** Aceord- 
« ing to the beſt of my knowledge in the laws,” fays he, «a ſecular 
« prince, who hath ſuch power over the lives of his ſubjects, as, for 
« a juſt cauſe, and according to the forms of juſtice, to put them to 
Lk « death, may, having witneſſes, put them to death without ſuch 
1 vs "Forms, The orders 5 forms of JR being, forthe moſt - 
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Trac i. Of lim u Proceedings; Ga; 25 
«« penſed,, with, But, ſuppoſing. a king ſhould be unjuſt; in not 
<« obſerving the forms of law, yet if one that is his ſubject (hall, at his 
10 command, kill one who is his ſubject likewiſe, he is not guilty ; 
T being bound to believe: that his prince had juſt cauſe to command 
it to be done: all the actions of ſovereigns having thepreſumption 
« of the law for. their being juſt n]. Co Cardinal Richelicu 
indicated ſuch ſort of proceedings, with regard to any penalties 
leſs than death. 0 Bien (lays he) qu' au cours « des affaires ordinaires 
ce 1 Juſtice requidre une preuve autentique, il n en eſt pas de- 
« meme en celles qui concernent Letat. Puiſque en tels cas ce 
«« qui paroit par des. conjectures preſſantes doit quelquefois Etre 
40 tenu a pour ſuffiſamment eclairci. Il faut en telles occaſions om. 
% mencer quelquefois par rexècution, au lieu qu” en toutes autres 
« 12 <clairciſlement de droit | par temoins, o par pieces irreproch- 
« ables, eſt prealable 4 toutes choſes I.“ A plain inltance 0 
this was the caſe of Raoul de Preſle, who was impriſoned, in the 
time of Lewis X, of France, only for fear he ſhould give council 
to Marigny, whom the court was reſolved | to deſtroy; and the 
impetuolity of the, king, on this occalion, was ſo great, that, with- 
out waiting for judgment to be pronounced againſt him, he c con- 
fiſcated his goods, and gave, them to one of the court favorites; 
and afterwards, when De Preſle's innocence. was fully cleared, hi is 
widow and his children could. not recover any part of his effects Lol. 
But we in England cannot think ſuch arbitrary proceedings to be 
either neceſſary or expedient upon any views of policy, ot juſtifi- 
able in any cauſe, We think them, on the contrary, very dan- 
gerous: for an innocent man may be ſoon. greatly injured in his 
fortunes and reputation, by the paſſion and violence of a miniſter 
of ſtate ; but may not be ſo eaſily reſtored to What he loſt. Be- 
cauſe it is uſual for men to hate thoſe they have injured, and to 
back one injury by others, rather than do them juſtice. We there- 
fore reckon it a great Hane in our conſtituting „ that it does 
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But this has been long fince totally laid afide, * Perſons of alk 


% OF TEMPORGETTBEBRYTY, tant 
not ſubject us te any injuries of this nature. Thee bee indded 
been inſtances, formenly in England, of perſom condemned un- 
heard. | Mortimer was ©: in 4 Edward IH; Crom welk eat of 
Effex, the Admiral Seymour, ' and ſeveral others, were fo, in 


Henry'the Eighth and Edward the Sixth's time,” in parliament. 


rabks, after having been indicted by a grand jury, are ſure of 
having a regular trial by: a petty jury, of having the charge 
openly made againſt them, and in eaſes. of treaſon,, o having 
a copy of the indictment fiye days before their: trial; 10 that 
they may know: what they will be charged with, and. be there- 

by the better: goes to. defend themſelves: againit it. To 
which end alſo, by 7 William. and Mary,. they have counſe 
allowed, at their own. chaice,. who are to have fred acceꝶ to 
them ; and are to keep their ſecrets, and pot. to be De e 
againſt them. 'Fhis. is one great point gained, and for want 
of which many of our anceſtors ſuffered much. Hengy 1, by 
a law, took away the liberty. of criminals: hayin g counſd to 

plead their caſe; and ſo. it continued a great while, and;. a5 Parſons 
dee muſt have been the cauſe ofa great deal of injuſtice. For 
though, as Lord Coke obſerves, the court ought to be counſel for 
the party accuſed, yet, when the judges were influenced by the 
crown, they often were not; but frequently the contrary, particu- 
larly in Sir Walter Raleigh's caſe. Think therefore what a great 
advantage we have gained, by the ſtatute of William III above- 
mentioned, where perſons indicted, even for high tteaſon, have 
the liberty of counſel.— As to the evidence againſt a perſon upon, 
trial; in the firſt place, there is no making him an evidence againſt 
himſelf by torture, nor by extrajudicial confeſſion. This Was. not: 
allowed indeed in the Roman Ne except upon ſlaves > it was 
thought, that freemen ought not to be ſubject to it. But as ſome 
of the Roman emperors employed it in cafe of all perſons, even of 
the higheft quality, ſo when the civil law came to obtain in Europe, 
Princes, who then began to be arbitrary, brought this into uſe 
along. with it. However, A} met with: ſome oꝑpoſition in ſeveral 
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natives ot inthe ſtates of Asragon, for inſtance, held in gay, 
it was oraĩned for law. that no free man ſhould be put to the 
rack: - und in France, arnong the Grievances repreſented by the 
noblemen of Champagne to Lewis Hutin, ſucceſſor to Philip the 
Fair, one was about their being put to the torture [p]. But at 
length the judicial uſe of torture was ſettled almoſt evory where. 
In France, porſuns of chr higheſt quality are liable to it. Witneſs! 
the Sigur Montaigne, grand maitre de France ( whoſe caſe I men- 
tioned before). * On lui donna un effroyable torture, dans lequel il 
«« ayoua tout ce qu'on voulut. Il fut decapité, et trois ans après 
ſon fils obtint le cetabliſſement de ſa memoire [ah In eue 
Antonio Perez, who had been ſecretary. of ſtate, and chief favorite 
of Philip H, was alſo. put to the moſt orgel tortures ; upon which 
occaſion, Father Salinas, a famous Franciſcan preacher, in a ſermon, 
an the ite S Chapel, addreflod Win to the courtiers in the * 


<< "gaping i after with open mouths 1 beg! dont; you ke — 

you live in? do not yon ee it? do not you ſee. thoſe who were the 

0 other day on the pinnacle of favour, to day on the rack, and per | 
s ſecuted.cruelly for many years, and nobody knows for why [r]?” 
Even in Holland and Switzerland a man cannot be executed with- 
gut confeſſion; and to this end they employ torture; ſo that an | | 
innocent perſon i is forced to accuſe himſelf falſely.— In England, it 
is evident, that the uſe of torture was contrary to law, and regarded 3 
as an infamous practice, even in the antient Saxon conſtitutionz | 
for the great Alfred, put one of his judges to death, for. condemn- 
ing a perſon upon a confeſſion drawn out by torture [a]. But in 
Henry the Sixth s time, there was an endeavour, by. the duke of 
Exeter to introduce it here [7], from whence the rack in the Tower 
was called his daughter: and this practice obtained for a conſider» 
able time; for in the ſucceeding reigns, even in chat of Queen 
Elizabeth, there are ſeveral inſtances of perſons bang tortured. | 


7 Count Boul. vol. iii. p. 79. _ Count Boul. toad. 1. * 430. 
Ir] Geddes, Tracts, vol. ii. p. 321. 6 Mp. Oo fi Con * 35. 
. See Coke's 3d Inſt, p. 34. {3 884 «6 .q 
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Campian a Jefuit, i in Elizabeth's reig reigh, Was pur to the rack aN. 
And in Collier's Eccleſiaſtical Wash vol is. P. 594% there arc: 
inſtances of ſeveral others who were racked itt her reign, par- 
ticularly Francis Throgmorton, who was eldeſt ſon Of Johm 
Throgmorton, juſtice: of Cheſter. He was twice ſet upen the 


rack, in the Tower, upon being charged. with an attempt to en 


large the queen of Scots. And in King Charles the Firſt's time; 


upon Feltonꝰ's refuſing to · diſeover who- put him upon Killing the 
duke of Buckingham, there was a propoſal· for racking him. "The 
king ordered the judges to be conſulted upon it; but they declared 
his any kind of torture, to draw out confeſſion, was contrary to the 


law of England.” And Lord Coke ſays [w}, that there is no 


« one opinion in our books, or judicial records, that we have ſeeiv 

«« and remember, for the maintenance of tortures or torments. 
Oar law therefore has, in tenderneſs to the ſubjects, laid this me- 
thod wholly aſide; except in caſes whore the perſon accuſed re- 
fuſes to plead. Then indeed he is expoſed to paine fort et dure [x]: 
But this depending wholly upon his will; fince he may avoid it by 
pleading and putting himſelf upon his country, the law. cannot- be 
charged with cruelty in that regard. If he will plead, he ſhall not. 
be interrogated even upon oath, which i is a Rind of torture to the 
conſcience. © A man's own voluntary confeſſion in ſome circutn-- 
ſtances will not be allowed to be made uſe of againſt him; ane 
if he be indicted of high treaſon, the King can not, by his great 
ſeal, or word of mouth, give evidence that he is guilty, for” that 
would be giving evidence in his own cauſe [y]. He hall be tried 


upon the evidence that appears, and this evidence, when it is of 


living perſons, muſt be brought face to face; ſo that the accuſed 


perſon has à liberty of queſtioning and croſs examining them. 


This was formerly otherwiſe. „Depuis quelque tems, on avoit 
* Perdu la coutame de confronter les temoins aux accuſez [a] 


"} 


bei Camd. Eliz, p. 476. | tw] Coke 2d Inſt. p. 35. 
- (] The paine fort et dure is applicable even to a peer, if hie refuſes to plead be- 


ſore his peers, © ee P. Crown, p. 319. [1 e, . ern, 


p. ii, 62. Ia] Rap. 1 vol. vi. p. 61. | | 
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ku the anf gee of witneſſes with the perſon accuſed was ſoon 
after, provided ti or, by a ſtatute of '6 Edward VI. ch. 11. Ae 
judge who preſides, mY gives directions in the trial, is by la 5 
bg; gf counſel with the priſoner, and indeed he was 1 fo, Yi 
this did not prevent great hardſhips when Ne judge was againſt 
him, as Jefferies. and others often were. | Formerly the priſoner 
could have no other counſel, in caſes. of treaſon (the duke of Nor- 
folk, in Queen Elizabeth $ time, was denied it [2].) But at preſent 
he i is intitled by lay, to that advantage of counſel, ſo that he can 
ſcafee miſcarry for want of- making as good a defence as his caſe 
will bear. When the cauſe i is ſummed up, the jury are to deter- 
mine it, 1 e. they are to judge of the facts upon which the merit 
of the cauſe turns. How far ſuch facts are criminal in law, they 
are indeed: directed by the judges; but ſtill they are at liberty 
Whether they. will be wholly governed by the judges opinions or 
not, for they give their verdict in general, ſo that though they 
think the facts to be ſufficiently proved, yet if they do not think 
as the judges do that ſuch facts are criminal, they need not bring 
in the parties guilty. The great judge Lyttelton, in his Tenures, 
ect., 386. declares that « if a jury will take upon them the know- 
* « ledg e of the law, u upon the matter, they may. Which is agreed 
4 to Beit by Lord Coke in his Com. thereupon.“ And Sir 
M. Hale [5] lays « that, the jury are judges not only of the. fact, 
ee but of the law. And. it ſeems highly probable tome that, by 
law, the juries: in all caſes. oughit to be judge of the points of law, 
a8 well as of the fact,; becauſe. originally the perſons of the jurx 
ſeem, to have, been in. the nature of judges, and to have fat upon the 
bench [c}, In the trial of. a peer, the caſe is determined by a ma- 
jority of the peers.preſent ; but in the caſe. of commons, the verdict 
of the jury muſt. be unanimous; and in order to induce them the 
ſooner to agree in it, they are put into a room together without any 
proviſions, ſo that it cannot be long before they muſt be forced to 
agree al. Now this neceſſity of oe } Jury 8 being unanimous is a 


Sf). Dio kept frog | 
La! Cand- Eliz, p. 438. | [8] Hit, Law, p p io 7 og 
4 See Olaus Verelius in Hickes's Diſſertation, we. T4 The. verdict i in ; 


a capital caſes muſt be given openly i in court,, ad P. Crown, 5. 267. 1 
29b2we circumſtance- 


 terwards, three of them were adjudged to pay two thouſand 
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circumſtance of gfeat advantage on the de of imewey: Tor a Bugle 
mah, or a few, will ſeldom ſtand out fo teſoluttly on the ſide of 
condemnation, as they will for the acquittal of ehe hom they 
believe to be Arz Such a perſon may be, aud ſometimes has 
been, ſaved by one reſolute juryman Fry There have been in- 
ſtances when 4 verdict has been taken fot fufficient without the 
unanimous conſent of all the twelve jurors L/]; but this has been 
by the direction of ſome arbitrary miniſter or judge, and Has 2 
Ways, by the legiflative authority, been condemned as illegal. 
new trial is ever granted, in criminal caſes, when the defendant 
is acquitted, if ſome fraud or trick be not ptoved in the eaſe [g. 
The jury are not now puniſhable for theit verdict, whatever it be, 
in any criminal cafe. Formerly the coutt uſed to fine and inn 
iſon them, if they did not find people guilty: Empfon, in 
Rene the Eig rns time, was tried and condemned for having, 
among other Spee practices, itmprifoned a jury, when they 
had acquitted: a perſon charged with felony,” whom” he thought 
guilty, and obliged” them to appear: before the Kings council, 
where they were ſeverely fined! And Throckmorton g Jury, in the 
reign of Queen Mary I, were fevettly fined by the'queen's eouneil, 
in the Star- chamber; theit ger were fer by the lord chancellor at 
they were remanded to 
priſon till further order was ks for their puniſument. Soon af. 
pounds 
a gs. and the others, upon their fubmiſſion, had their fines 
mitigated [/]. However, the itnpriſoning and fining a jory has 
always been deemed an oppreflive act, and contrary to the laws of 
the fink This is the form of trial which probably our Saxon 
anceſtors brought over hither with them; ſince we not only find 
ſome traces of it ia their laws, before the conqueſt, but (till earlier, 
in the conſtitutions of other northern nations, ameng all whom 
ſomewhat of this nature ſeems to have had place. r 
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[4] see a remarkable in inflance of this kind copiet frank Lord Chief Juſtice Ander- 
ſan's Report, in the Engliſh liberties, p. 262, as. K . 
{ /] Hale's p. C. part ii, p. 298. 'W Hawk. T. 0. * 44% bl. 
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Swedss;: chere vs antiently a conſtitution like hat oi Je hw 
there theotwelve! men were aſſiſtants to the regius prafectus in 
t. and were inquiſitors e df gan, jury, as well as; 
; of the fact like our petty; jury. Tho votes bf ſeven; out of 
. would: be ifafficient to coridemn fi. 
meet with for detetminiug the number of jurors here in England to 
twelve was that of Bikelred I, aboye two hundred years. before the; 
Conqueſt//'; iu every hundred Jet there bel a court, and let twee 
« lantleutiſtdemen: together with the lord of the hundred be 
* ſworn that» they will not condemi the innocent, nor acquit the 
* guilty [&. In the ſuperſtition indetd of thoſ ages, the atdea/c, 
and fr equently the cumbati were preferred beſoft ĩt i / ſù that lit 
wab not much uſed or a great lie f. But ht length men 
came to he ſenſible of the ecellenoy off this d of trial, and ſo 
it las continued in uſe ever: ſince / and. Hus been one of the great 


ſup ports of our liberty: haviug preſervHed # great number of lives 


and fbrtunes that would othérwiſe have been loſt O NMany in, 
ſtances to this purpoie mighe be produced a but the thing is t. 
plain to need more proof. 8a that whan foreigners have ſpoke af 
this as a terrible judicature, and ſubject to great inconveniencies, 
they ſeem to have been ignorant of what it was. Mr. Rapin 
Thoyras, who could better fudge, was of a different opinion. 
Ce privilege (dit il) que les Anglois ont oonſeruæ juſque Ice jour 
« eſt un des plus conſiderables dont une natidnm puiſſe jouir :. ib 
met les petits A couvert de Ia violence des grands, et de la paſſion 
ou du caprice du ſouverain meme; come on eu à vu diberſes 
exemples en Angleterre Cog A muſt here add that toi this trial 
by jury every one has a claim, in time a peace; except thoſe who 
are actually in military ſervice, and therthy ſubject to martial law. 
Which law has always been in this nation under certain negula- 
tions: its proceedings more ſummaty, and its puniſhments more 
rigorous, than the n in oe caſes. The 
i] See Olaus Mag. p. 488. * [4] Tyrr. vol. 1 Introd. p. N. | 
[/] See about ordeal en 11 Bacon on Goternm. part i. p 35 Wa 
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nature of military ſervice requires this . But yet this, antientiy 
in the Saxon times, was not left to the arbitry af the general, 
but was made by parliament fo]; nor was it ſuffered to be ene. 
outed upon any but in time of actual war 2 and therefore the judge. 
ment given againſt Edmund eafl of Kent, at Pomfret, 15 Edward I 
was reverſed in parliament 1 Edward III, becauſe it was given by 
colour of martial law in time of peace yl. However, in ſucceed- 
ing times, the crown aſſumed a power of extendidg the martial 
law to civil caſes; for after the rebellion in 1537, a8 Henry VIII, 
the court ordered a captain of the tebels; and ſeventy other perions; 
to be hanged by the martial law [9g]; and in the reign of Edward 
VI, we have an inſtance of a man condemned and hanged by a court 
martial Cr. In 1588. ſeyerul popiſh, and other ſeditious books, 
having been brought into the realm, Queen Elizabeth publiſhed a 
proclamation againſt them, in which ſhe forbad them to be diſ- 
perſed, uttered, ori kapt. and commanded that offenders, in this 
point, ſhould i be procteded! againſt, by martial law, with all dili- 
gence and ſeverity: and that none of ber lieutenante or deputy 
lieutenants, ſhould for any ſuch proceedings, by martial law, be 
any time hereafter impeached or proſecuted, any lau/ or ſtatute to 
the contrary in any wiſe! notwithſtanding []. And in the reign 
of Charles I, commiſſions ſor trial by martial law were iſſued by 
that prince, notwithſtanding the violent remonſtrances of the houſe 
of commons; and, by the Petition of right, this practice was de- 
clared arbitrary and illegal [?]. However, notwithſtanding, all 
this, Kirk and others, in King James the Second's time, hanged up 
great numbers of poor people, without any form of trial. Nov 
this martial Jaw cannot be executed upon any / but ſoldiers, in time 
of peace; and upon them only with certain limitations, and in 
virtue of an act of parliament that is renewed every year. And as 
all perſons are thus ſecured from being found unjuſtly guilty, fo 
if they ſhould be ſo found; the e are! not we 
W957 FF 14} A; 
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perfor arcuſed beſbre he is condemned, becauſe this grant might: 
cauſe the-- grantee to- proſecute with more maliee or 
veheomenee fu: neither can corporal Judgment upon crimes he 
gien agaĩnſt a man in his abſenceſw]- The judges cannot invent 
new puniſhments, nor add new eireumſtances of rigour: theſe are 
determined by lawy, as well as the erimes. The caſes in whieh death 
is to he inſlicted are all ſpecified” by known laws. ' The king can 
remit, in ſome caſes; part of the rigour, but he can not inereaſe it. 5 


his execution, the judges would not conſent to it ſx). And when 
Henry VI, by his on authority, condemned De la Pole, duke of 
Suffolk, to-baniſhment, the houſe of lords proteſted againſt it. 
_ImPRISONMENT' for life, or baniſſiment, cannot now be inflied 
at all, but by ack of parliament, or ſentence of tlie oourts of law . 
The king cannot fo much as oblige any perſon to accept an em- 
abroad, not even in Ireland. Under which pretenee 
frequently perſons in other countries have been; baniſhed: * This 
was attempted in Sir Fhomas Overbury's caſe: he was ſent to the 
Tower, becauſe he refuſed an embaſſy into Ruſſia f 2] 
Ix like manner as to fines, care is taken that they ſhall not be ex- 
orbitant. Where the party is to be amerced, though he be at miſe- 
ricordia dominĩ regis, yet the amercement muſt be aſſirmed by tlie 


jary; and when he is to be fined ad voluntatem domini regis, yet . 


this fine muſt be ſet by the judges [a]. The king himſelf cannot 


impoſe a fine upon any man, but it muſt be done Judicially by his 


Ae and ſo it hath been reſolved by all the judges in Eng- 
land [ But, Salvo contenemento, fays Mag. Chart. and becauſe 
in ſeveral reigns this was violated in that point, reinforcements of 
it have been obtained at ſeveral times. 15 Edward III, the com- 
mons petitioned that many commiſſions, whereby ſundry men 
Baye been fined hy the commiſſioners outrageouſly, may be re- 


Lu] See Coke's 24 Inſt. p. 48. [40] Trial par pais, p. Its - 
Le] Ruſhw: Coll. part i. p. 640. | Ty] Coke's 2d Inft, p- 47. 
F=} Ruſhw. vol. ii. p. 4335. [a] Ruſhw. val. ii. p. 508. 
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When Charles I would have had Felton's right hand cut off before 


—— — —ͤ—ę—. —— — 
—— — a — - 
4 * As _— - —_— „ nm 1 
ws s — — — 2 I 
. 5 2 * 7 - <2 = —— le - 
I 


44: OP [TEMPORAL LIBERTY; Part H. 
voked · And in the ſeventeenth year of the ſame reign, they peti · 
tioned again that exceſſive fines, ſet on the king's ſubjects by 
ſuch as have leets, may be redreſſed; which the king readily con 
ſented to[c]. During the reigns of the Stuarts, many exceſſive fines- 
were laid on perſons, for very ſmall offences, viz. Mr. Hamden, . 
for a miſdemeanor, in Charles the Second's time, was fined 40000 J. 
and the earl of Devonſhire, for caneing Col. Culpepper, was fined. 
zoooo /. But the bill of rights, 1 William and Mary, put a ſtop. to- 
this arbitrary practice. In all offences finable at preſent, the im- 
priſonment is to be only till the fine is paid. If the fine be ten- 
dered, there is to be no impriſonment at all (4]- Upon the 
whole, I think that, in criminal matters, a ſubject in Eng land has 
as great ſecurity for his life and liberty as bee e deſired. 

Wir regard to our property, we are alſo in a more advan- 
tageous condition than moſt other nations in Europe. We hold it. 
in a free and almoſt independent manner. Thoſe burthens inci- 
dent to knight's ſervice in capite, which were ſo heavy upon our 
anceſtors, are now entirely aboliſhed.. The feudal ſervices, and. 
particularly that of knight's ſervice in capite, were wiſely contrived. 
at firſt, and accommodated to the circumſtances. of thoſe. ages 
when it was introduced: and, among the Saxons, thoſe ſervices 
were eaſy enough; but after the Norman conqueſt, they were ſo. 
far aggravated, as to become a real and a heavy burthen: parti- 
cularly fince the Norman conqueſt was introduced that article of 
the marriage of wards, &c. [el, which was juſtly accounted very 
injurious to the ſubject. From this branch of - prerogative the 
king had it in his power to diſpoſe. of any heireſs, whaſe: eſtate 
was held of him, to what perſon he pleaſed... He was indeed to do 
it without diſparagement to her. But this might be done, and 
yet no proviſion. might be made for her real PO + in mar- 


1 1age. 


ſe] Cott. Abr. p. 32, „ © Trial ar pais, p. 468. 
[Le] Kennet ſays, in his notes on the Hiſt. of Engl. vol. i. that the parliament 
in 7 Henry III, granted the king the wards and marriage of their heirs. © But Lord 
Coke's Comp. Copybolder, p- 22. ſays 20 che uſe of wardſhips was On foot be- 
rs WE ae the Third's t time. 1 
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Tuos x great eſtates which aften fall to heiteſſes were conſidered + 


a the means of the crown's gratifying its needy dependants : this 
muſt have been a mortifying conſideration to parents in regard to 
their daughters. Nor could they be much more at eaſe about 


their ſons, whom they were to leave under age; for we find, in 


Henry the Third's reign, that the earl of Savoy came to the 


king's court, at London, and brought with him ſeveral young 
women from his own country to be married to the young noble- 
men that were the'king's wards : which thing much diſguſted the 
Engliſh JJ. The crown was intitled to the wardſhips of them, 
and as well to the profits of their eſtate, hoes great, _ their 
e 

Tus revenue was uſually granted to ſome favorites, Wk made 
Nm of it: and to that end, frequently committed, or ſuffered, 
waſt upon their lands. It is true, by ſome laws, proviſion was made 
againſt theſe damages, and remedy was given; but ſuch as was hard 
to come at, and moſtly inſufficient [g]. And when the heir came 
of age, there was ſo much trouble in ſuing livery, ſo much danger 
in omitting any forms, and ſo many perſons ready to take advan- 
tage on behalf of the crown, that ſcarcely any one could eſcape 
wholly clear of theſe briers [5]. It muſt farther be noted, that 


chere was hardly any eſtate of value but was incumbered with theſe 


4nconveniencies, fram tenure by knight's ſervice to the crown. 
Becauſe if there was ever ſo little a parcel of this tenure in an 
eſtate, that parcel ſubjected all the reſt to theſe incumbrances ; ſo 
that the gentry of England were terribly ſubject to be hampered 
in. thoſe ages. Empſon and Dudley, in Henry the Seventh's 

reign, uſed to enthral and charge the ſubjects lands with tenures in 
capite, by finding falſe offices, thereby to work upon them for 
wardſhips, primier ſeizins, and alienations, being the fruit of thoſe 
tenures : refuſing, upon diverſe pretexts and delays, to admit men 


to traverſe thoſe falſe offices according to the law. Nay the king's 


Wards, after they had accompliſhed their full age, could not be 


ſuffered to have livery of their lands, without paying exceſſive 


fines: they did alſo vex men with informations, about inſtructions 


LV Brad. Hiſt. Engl. part iii. p. 598. ſg] See Coke's 2d Ink. p. 339. 
and Statute of Gloceſt, cap. 5. [Y] See Bacon, dia of Engl. part. i, p. 159. 
well | F 8 fi 109 road! * 
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OF TEMPORAL LIBER'TY. Partil. 
upon ſcarce colourablepretences'{z]. And the houſe of commons, 
in a petition to King James the Firſt deſire, that, among other 
things, he would be pleaſed to grant an act of pardon, which ſhall 
extend not only to criminal offences, but alſo to the relief of old 
debts and duties, due to the crown before the firſt year of his 
najeſty's reign, to the diſcharge of alienations without licenſe, and 
miſufing of liveries, and ouſter le mains, before the firſt ſummons 
_ ies and ouſter le mains, before the twelfth year of your majeſty's 
reign. Which gracious favour wauld much comfort your good 
ſubjects, and eaſe them from vexation, with little loſs or cc 
to your on profit [4]. 
r firſt. our anceſtors could not alienate theſe. knight's ie 
in without licenſe; by degrees, they gat a liberty of 
doing that; and though the crown made great difficulty of part- 
ing with the tenures of knight's ſervice, and the court of wards, 
yet, at length, after the reſtoration, that point was gained, by 
giving the crown 200,000 4. per annum out of the exciſe. 
Arx preſent, therefore, our gentry hold their lands only an fee 
ſocage, having few of them any thing to do with the crown; 
but are at liberty to marry their daughters to whom they will, to 
give what guardians they pleaſe to their ſons, and in general to 
make what improvements they think proper, without . 
ſion of waſte to be committed upon their eſtates. 

As the manner of holding our property is thus advantageous, ſo 
the adminiftratian of juſtice, in caſe of any conteſt about it, is far 
better ſecured than it was formerly among our anceſtora. For 
ſome reigns after the conqueſt, there were great injuſtices practiſed, 
and difficulties put upon the recovery of right. Florence of 
Worceſter ſays, that in William Rufus's time, <-omnis legum ſiluit 
"06 quſtitia, eauſiſque ſub J aſtitia - poſitis ſola in principibus impera- 
bat pecunia. It was agreed between Earl John and Biſhop / Long- 
champ, in Richard the Firſt's time, that no perſons, of the rank of 
noblemen or free tenants, ſhould be diſſeized of their lands and 
goods at the pleaſure of the juſtices, or king's miniſters, but by 
the judgment of his court, according to the lawyful cuſtom of this 
kingdom, or the king's mandate. ; han. N52 | wo 

[i] See Lord Bacon's Hiſt, Henry VII. I] Ruſhw, Coll. vol. i. p. 43. 
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Tais agreement ſhews evidently, that it had been the prac- 
aids of the miniſters to commit ſuch wrongful violences. In 
the year 1198, in the ſame reign, the clergy, having refuſed to 
grant the ing five ſhillings upon each plow land, as the laity' had 
done before, ithough this was aflefled upon the laity without com- 
mon aſſent; the king, un cevenge,-iflued out a proclamation, that 
whoever injured a clergyman, in any thing, ſhould not be com- 
pelled by law to make him any ſatis faction; but if a clergyman 
owed a layman any thing, he ſhould be obliged to make him true 
payment IJ. And at was uſual with the kings not only to do in- 
juftice. themſelves, but to deny remedy, in a legal way, againſt 
ſubjects, ho had thus injured others. Even after the grant of 
Magna Charta, Henry III forbad his chancellor to iſſue but any 
writs that might prove ptejudicial to his brother Earl Richard, or 
to Richard earl of Gloceſter, Peter of Savoy, or any of the king's 
half brathers, Which, ſays Matt. Paris very Joltly, a ay to 
the lay and peace of the kingdom ml. 

Eb wa R, I gave a writ-to the abbot of St. Petenburgs, A 
forth, that now he might indeed, by his prerogative, hinder any 
one from ſuing the king's debtor to execution but there is no 
appearance that he had any ſuch power, but that it as an arbitrary 
protection; of which, in the time of Edward II. oomplaint was 
made by the commons, and redreſs Og except in particular 
Inſtances. And in 2 Edward III, cap. 8. it is enacted, that no 
commandment, under the kingts cal, — diſturb or delay juſtice. 
In 5 Edward III, it is enacted, that no juſtice ſhall | defer or 
ſtay the execution af juſtice, neither for the great ſeal, letter, nor 
other commandment [al. In 46 Edward. III, the commons com- 
plained that of late the court of King's Bench had refuſed the 
people to: ſearch and to have exemplifications for evidence againſt 
the king, or to his diſadvantage. Therefore they pray that any 
perſon: whatſoever haye leave to ſearch;the records, and have exem- 
plifications, though it concerns the . or * other. The 


king's anſwer ee be ſo [0]. i lov bn. [4] 


EH See Brad. Hiſt. Eng. ial. i, and Tyres Richard I. p- "bi : da. 
Henry III. p. 973, Ils] Cott, Abr. p. . 8 Sir Rob. 
Atk. p. 42. | 
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(ins cauſes were often thus delayed by the king, ſo it was 
uſual to give him fines and preſents in money; and other things, 
for his permiſſion to try certain cauſes. In the reign of Richard I, 
William de Latimer gave 100 ſhillings to havr a trial at law with 
Galfrid de Valors; who had poſſeſſed himſelf of part of his park. 
And in the reign of King John, William de Stutevil gave 2000 
marks pro judicio habendo about a barony, in controverſy be- 
tween him and William de Albany-{p}- The men of Yarmouth 
againſt the men of Winchelſea, . afferunt domino regis tres pal- 
« fridos et ſex aſturias narenſes ad inquifitionem habendam per 
. legales []. In oppoſition to ſuch practices the article of Magna 
Charta, nulli nagabimus aut vendemus juſtitiam, was intended: which 
practice however continued in a great degree down to later times. 

In 8 Edward III, there was a petition ꝓreſented to the king 
in parliameat, that all men may have their writs out of chan- 
cery, for only the fees of the great ſeal, and without any fine, 
according to the great charter. The king's anſwer was, that 
ſuch writs as be of courſe ſhall be ſo; and ſuch as be of 
grace, the king will command the chancellor to be gracious [r]. 
Gardiner, in the time of Mary I, « refuſoit tout juſtice dans la 
4% cour de la chancellerie à ceux qui ne vouloient pas s engager a 
«« ſeconder les deſſeins de la reine [e].“ And we are told by an- 
other author that this princeſs ordered her chief juſtice, that per- 
ſons who had any fait or oonteſt with the crown ſhould have right 
done them as well as others: which evidently proves that the 
practice had commonly been otherwiſe, elſe there had been no 
occaſion for ſuch an anſwer [c]. Such oppreſſions were antiently 
the more in the favour of the crown, becauſe it not only appoint- 
ed the judges, with commiſſions only during pleaſure, and fo 
might influence them, as it often did, but alſo had in itſelf a great 
ſhare of judicial authority. Bracton ſays [u], ** rex, et non alius, 
«« debet pap fi ſolus ad * men nn | "And the ates au- 


* 
<4 


"a Brad. wk i. p. v 18 09] Hale's Hiſt, Law, p. 152, 
{r] Cott. Abr. p. 15. | L751 Rap. Hiſt. Marie I. 
i] See Holinſh, on Throckmorton's trial. [] Lib. iii. cap, 9. fol. 105. 
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rn Of hae in unten Provicdingy © 3 
_ thor ſays, that in civil cauſes, ſi curia domini ei (i. e. tenentij 

«« defecerit, transferri debet placitum ad comitatum, ut vicecomes: 
* retym, teneat; et fic a comitatu transferri poterit ad magnam 
curiam ex certa cauſa, fi dominus rex voluerit et ibi terminati. 

Ix this Magna Curia, ſays Dugdale [w], which was within the 
king's place. before him and ſuch of his nobles as he pleaſed to 
aſſociate with himſelf for that purpoſe, the juſtitiarius Anglia 
ſeems to have preſided. And this was the caſe, not only after the 
Norman conqueſt; but was in a good meaſure ſo even in the 
Saxon times. For though our induſtrious antiquary Madox was 
of opinion that there was no ſuch curia regis, where the king 
adminiſtred juſtice , in perſon, in the Saxon times L, yet the 
contrary ſeems to appear from the laws of. Canute the — N . 
which alloy the plaintif an immediate appeal. to the king, 
if the ſhire-gemote. delayed this remedy above four court days. 
Aſſer Mener. — rebus geſtis Alfredi, p. 69. ed, Oxon. ſays, 
6c; * Studgbat is. [Alfredus] quoque in Judiciis propter nobilium 
«.et ignobilium ſuorum utilitatem, qui ſæpiſſime in concionibus 
« comitum et præpoſitorum pertinaciſſime inter ſe diflentiebant ;. 
„ita ut pene nullus eorum, quicquid a comitibus et præpoſitis 
6c « judicatum fuiſſet, verum efle concederet; qua pertinaci diſſen · 
_ « ſione ieee compuls, .regis. 8. cee aa ſuba - 
on  rabant,”. ... kc; + Alas eitel. 

Tux caſe W b Ge 1 Ne e in p rag han 
Gothic. conſtitutions. Snorro Sturlonides [a] tells us, that , rex. 


« Olaus ſummo mane ſurgere ſolebat, corporiſque.. curi.. habit. 
40  liturgico intereſſe officio, quod matutinis celebrabatur horis 35 


« hinge in judicio pro ;.tribunali.. ſedendo lites dicimere publi- 
« caque tractare negotia. Ad hoc. judicium pauperes pariter 
« dixiteſque, omniſque ſexus et, conditionis homines, provo- 
ce, care licebat.”; Des Roches [3] tells us,, that Eric IV, king of 
Denmark, about the year 11306, continua a donner ſes ſoins au- 
governement de ſon royaume. 1 rendoit la juſtice en, erlag 
Tro] Orig. Juridic. p. . [E Mad. Hiſt. Exch. p. 63. e Part ii. 
leg. 16. edit. Wilkins, 136. la] Hiſt, Reg . p. 437. 
[5] Hiſt, „een tom. it. p. 307. 2 
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Dons ce temps, 1 | | 


mae sbib ſ& trouvoit 9 ————ů—ů— elle e 

a rot, qui Id deeideft, et fu 'volont@ferroitde"167 Gans e 

«© douteuſes?” idee] alebgulh etl enuy Usb — © | 
Ir was thus Tikewife in Prance ; for Mezera 1K 

er Le toi tenort audience un Jour toutes le e 

4 devant lut que les eatiſes des grands qui #volent point 

a autre juge que lui et celſes ſur uo y les chDH ντ d les counter 


4 4yojent denié de faire juſtice 60 i avoient juges cntre 14 
6 Joi.” De Seyſſol, archbiſhop of MilfemMes; indeetf obſerbòs that 


there was A parliement to — authorhy of the king of France 
in this reſpe&; and, on that account, he mibelt commends their 
conſtitution. EA juſtice (ſuys he) ſans point dle difficulté eſt 
plus auterizee en France, qu en nulle abtre paid de monde que 
Fon ſiche; # eauſe des parlements, qui oft et inſtiturz princi- 

i palement pour cette cauſe, et A cet fin, d reftener la puiffance 
«-abſolue'dont voudroient ufer &# biw. Et fi furefit des le com- 
mencement etablis de ſi grandes per ſontagest eri tel nombit et 
< avec tel puiſſance et pouvoir, que ſes rois y ont, quantWaquſtice 
«diſtributive; toujours cftt ſubjects; tellement que lo x juſtice 
A raiſon à Teneontre deux auſſi Bien que 4 — des ſubjects 
een matieres civiles [d].” And this might poſſibly be deſigned to 
have been their original conſtitutiom in that kfugdom; but the 
parliament of Paris, which is but the ſhadow of re antient great 
councils, never had this authority in ee eck Of. the king J 


JurifdiQion ſafficiently eſtabliſhed. DAD oi 377 
Tus kings of that nation have Hatter bort i. upon it, and 


have aſſerted that they had a right ſo to do! Cardinal de Richelfeu. 
atleaſt, laid it down as a maxim that the parliatnent was $0 confine 
itſelf to cauſes between ſubjecis and ſubjects, and not to meddle 
with thoſe in which the crown was concerned. Je mets en 
« avant (ſays he) que ne faut autre que reſtraindre les officiers de 
<< juſtice; et ne ſe meler que de la rendre ux ſujets du roi, qui eſt 
l Mereray Abr. tom. i. p. 164. [4 De Seyſſe, Monarchie de 
France, N. 10. 79 * 12 


mn en tn: ee Progecdings Ges 48 
i gule fin de-lewr tel.) And ſince this time, 


che king's 
itſelf per $7 Whatloever.: 55. 


on ſache d'une. maniete à nen 


*« pouvdir douteri (days Silent Hi. de Council du Roi, p. 68, 


due le conſeil du: roi n a pointed autres burnes que Letendue de 
„ ſon empirs. And again he ſays, Perſonne ne peut dire que 
« le conſeil du oi ne puiſſe pas dans certaines occaſions connoitre 
les affaires, particuliers; les. eyoquer à ſoi et les decidet defini- 
5 tivement, ſans les;renvoyer n des, juges ordipaizes.” He owns 


indeed that there, was an, ardinance. made. at Blais, in 1579, and 
an edict in 1597, '0n..066afian of he Ae. of 1 7 nobles at 


Rouen, by, which it as forbidden (, que les cauſes de, partic. 3 

1, partie qui conſiſtent en. juriſdictions. contenticuſes fuſſent trait6es 
t au conſeil ꝓprive, « et ardonng, qu'elles ſeroient ; renvoytes par 
devant les juges qui en deyoicnt connoitre. ſ Hut the lame 
author Ig] tells us, that “ pax un arret de Fonſeil, de 8 Juillet 
1561, le Roi Louis, XIV. alt defenſes 4 toutes les compagnies 


e ſouveraines, de. prendre connoiſſance des. proces dont ſa majeſte 


0 each, et. reſetve 414 Jugement de ſoi et à ſon conſeil, 


. peine ꝗ encourir ſon indignation.” Since, which time the, Par 
leren ae never effectualiy, if Af all, pretended. to interpoſe 3 in 


anatters of that Bate. „ zun bd hoof nn on 3 2015 
„Tulnds were likely to deere the ſame paſs here. in Eng- 
land ;1 fot, as Eobſerved before e king had, by our. original 
conſtitution;1a-great. ſhare, of er which he might 
uſe, When he-pleaſed, very much to the oppreſſion of his. ſubjects, 
Lord; Ohief Juſtice Forteſcue indeed affirms,..that-** proprio ore 


nullus regum Angliæ judicia proferre uſus eſt. And Lord Coke 
avas of opinion, that the regal authority of judicature. was ſo an- 
committed and diſtributed by. the king, to the, ſeveral 
courts of. zudicature, that, in the times of, Bracton and. Britton, the 


tiently cot 


king could not give judgment in perſon, or fine any one. 


from the paſſages before. cited, it has appeared, that our Saxon | 


kings did frequently try cauſes, and gaye judgment in perſon; and 


:thatithe Norman ugs continued. to do the n ot had A cight 


I Teſt. politique. {]- Guillard, ibid. p. 79. II Ibid. p- 66. 
9 ö .G 


; auncil| wee a. right .of drawing. before 
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fs to do, appears from Gervaſe' of Tilbury; who; peaking of che 
Exchequer, ſays, „ haber enim hot Son UE um ipſt domiei regis- 
curia in qͥuã ipſe in ptopria perſona jura deceriiit.”” And art. 19. 
affizze fache apud Clarend: in the reign — II. it is ſaid; niſi 
tam grandis fit qu 989383 poflit deduci fine domino rege, 
vel hay quam juſtitiæ ei x<ponent pro, da bitatione ſu,” vel ad. 
«@ tfos. qui in — —— Here the of the King's 
Bench are evidently diſtinguiſhed from the l s perſont and he 
is repreſented to have a fudicial authority in himſelf; diftinet from 
em. Henry III fat and Obe ff Wart; determined © chiles, a5 
he travelled' tlirough'the vobritry'; 4 1 pern ſet amercia- 
ments on ſeveral perſcus IAH And — ths time of 
Edward 1, our kings ſeem to have exerted their jndicial p a 
and tefs; yet ſtill they bontinued to retain a great Aal Rea 
exert it, when they pleted in Nveral cales 25 era 
” An not otfly {6ieril of vir kings) bur'cyen-their privy. uneils,. 
by the king's authority, bed to take upon therm te Jadge in vari- 
dus cauſes, Wherein Private property” was concerned; and that 
even in original bauſes, whith naturally might have belbnged to 
the ordinaty courts of juſtice. This does. very clearly appear b by 
the complaint of the commons in parliament, 25 Edward III, 
petitioning that no man ſhould. be put to anfwer fot his frechold 
before the king's” council, or before” his miniſters” Tö Mkich 
petition the kin g readily agreed * Again, 37 Edward III. cup. 
18. chere was an act mide” againit ſuggeftiens 10 the kinga by 
which people were frequently püt Git of their frecholds without. 
due proceſs at hw.” In 2 Richard II, the comimdns petitioned,. 
that no man, by writ" or hd 1p be bot wender enn 


ev gt "yp In Tien 1 IV; Ae Whig b 6 —— 
ed, that all Perſonal actions between party and e Ray” A0 
Bd oils: Sti trig hit g bug Sins vun Bn inp 


17 -[# Matias Hiſt. Exchtg. P. 1044 17709 1 Cott. Abr. WY 
54] Tana s Arch. Bo en 
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tried by order of the commots luv, aud not otherwiſe: To which 
the king arrſuered) that the featutes therefore provided (hall be ob- 
ſetvedg etept ene party J grant und the other ſo poor, that 
he c not by dat eas Hive reconipence I. By the anſwers 
given to the commons petitions, in this behalf, we ſe that our 
kings. were ah willing to part with this Judicil autharity :. 

Axp in” fat they rethited it i fe fal degree, . had 
it, in ſome reſpeRs, au grhentell by thoſe ftatutes in the reign” of 
Henry VII and Henry VAT, whieh regulated the judicature! of 
the Stari chambet᷑ court, of the court-of Requeſts, &c. In theſe 
courts, the privy council determined ſeveral matters in which pro- 
perty was conceyhdd} afid! which' would,' in the ſortlinary vourſe of 
law, have been determined bythe eourts in Weſtrinſterchall, 
How much che nation fund! themſelvebupptioved'by theſe'pro- 
ceedings, We ſee in our hiſtories from the reigh of Henry: VII, till 
the Statechamber- court wit? given ap by Cartes I. It was an 
article objected to the duke Gf SGmerfst in EAwATd the Sixth's 
reign, that, contrary fo la Be Held u chf of Regüeſt in hie 
houſe, and forced divers perſons to anſwer there for'thar freehold 
and goods, and did deterttüne of the fame []. King James I fre- 
quently fat in the Starchambet, andi detetmined various cuuſes fals 
and in the reign ef Charles J, the procebdings of the Stari chambei 
were ſome of ee eee eee chat 
prince; and yet ii was very diſſeult for the nation to get a remedys 
becauſe, as 1 Have already obſerved; theſe authorities were: not 
without ſome fuundatidn in lat and were eee to 
the ſupport e e uutherity off h,Hb nr. wont 
Borat dength, in the; ſixtermtli year of this /primce's reign, the 
commons in ipantiament, taking advantage of the ill uſe that had 
Been made of theſe! authorities, by the miniſttra of the crow. an 
the diſtreſs of this prince's fairs; obliged him not only tocgixc up 
the Star chamber thut, but utterly ta roſtrein the priyy;conncil 
from meddling in matters of, PEOpANNY's 80 that mon inſtead gf - 
haring our cauſes ona by a privy council, we N them 

1 Cott. - Abridgment, p. 39h. 458 — 15 Bite Hi Mr, x yo! jj” 189 
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tied before a jury oß our fellow · frecholders, who/aretinſtrutted;. 
251 to points of law by judges who have not only their places 
for life, and: conſequently need not be under the influence of the 
court: but are under the inſpection of pailiament ; and, as judge , 
can takt no fees. Morebver out jufjes, in civil matters, ate now 
66 regulated, chat it is almoſt ĩmpoſſible for them to be corrupted- A. 
which-is.a point of the greateſt advantage tc ihe ſubjects. 
Tuts may not be ſo generally-allowed: with regard to the judi+ 
cial authority of the houſe of peers, in the manner as it is exerciſed; 
at preſent. For I know: ſeveral gentlemen who ate frequently ex- 
ng their; diſſntisfaction upon this head oh, They think. it 
nw that the Whole property of the people of England ſhould be 
ſubject to the deciſion of a body of men, who, ate of a different 
l have different intereſts from the commaners. They 
will hot allow: that this was 'antiently; the caſe ; or; if it vas, yet the 
— being now very different, in ſeveral. circumſtances, from what, 
vey were then, they .qught. not to;be any longer; veſted; with the 
ſole judicial power, has ought-t-Naſs, eee dee 
joined with them. 12 TH 1111 91 t 21 D 5701 DITE K. 
Bur, if I may take che liberty, to give you my opinion upon 
kate of ſo great importance, I muſt! profeſs that, upon +4 
beſt inquiry I have been able to make, it appears to me, that the 
juriſdiction of the houſe of peers, in, ſome gaſes, is of as great 
antiquity as any part of our conſtitution : and likewiſe of fo great 
advantage, in ſome reſpects, to the whole conſtitution, that it 
ought to be maintained inviolate g as todts antiquity, it is plain 
from the feudal law, as it obtained among other nations, that the 
barons, or tenants in capite of che king: to à certain value, were 
io be judged by their peers, in his court, both in criminal and in 
"evil cauſes. And that appears to have been the caſe in England, 
from the various examples hereafter alledged. It is, farther, pro- 
'bable that the peers were to be/judges.in-all cauſes: ;wherein the 
„ u a party, if juſtice was not done in his nn 
e aglbco 1Ho wityal 
1e] See Temple's Miſcel. part iii. p. B3, 84, K. See ao the Caſe ftated of 
heiser of he ped nals of e. p. Siet 4 5 af! 
. Ta. of . uh fa 
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| * F ** inrimagg This, and = Mirror de ns n ſays it. 
Not that the houſe of peers had any coercive juriſdiction. over the 
king; our law books expreſly, ſay. the contrary of this. The ppers 
| bad only a directive juriſdiction: but to this aur kings, of the beſt 
character, generally ſubmitted; as, we find by. many inſtances in 
Ryley's Placita Parliamentaria, where many caſes, in which. 
Edward I and I] were cancerned, were determined; as well, as 
other caſes of lords and commons, orb. came befare the lords, | 
originally, as well as by appeal, 

SOME perſons, indeed have ſuppoſed, that all the 15 FL not a 
right to judge in theſe cauſes; but only thoſe lords who, were ap> 
painted by. the king. It is true, there are ſeveral precedents in 
parliament, and ſome in book caſes, which prove that an inferior 
kind of judicature has been, exerciſed by che lords on, writs of 
viel But, from the nature of our conſtitution, and from the 

c. parl, in Edward the Firſt's time, it ſeems that, in caſes | 
1 77 the king or the lords were concerned, and even in all 
matters upon appeal, the right of " judicature was veſted i in all the 
tords JI: and the act of parliament 14 Edward III. cap. 5; is. | 


1 


not repugnant theret g. 

Tur committee of lords there provided was indeed to have 4 
commiſtion and power from | the king. The reaſon of which was, 
that the king i is, in the ſuppoſition of the law, the head of that 
court, and. therefore ought either. to be preſent in perſon, or vir- 
tually by his commiſſion. to others [9]. And ſo in like manner, it. 
any thing was to be dong by the lords out of parliament, it might 
be neceflary to have ſuch a commiſſion. But this does not 7 
any thing againſt the authority ↄf the whole houſe to judge cauſes. 
On the contrary, it appears from this very ſtatute, that the whole 
Houſe had an authority ſuperigr to the lords committees. Agres · 
ably to rhich, in the preamble of the ſtatute of Elizabeth, for dev 
termining errots in the intervals af parliament, by a commiſſion 
from the queen, there is ſtill room left for a recourſe to the judge 
ment of * whole houſe of lords, in parliament. 80 that the 


[2] 1 Flac. Fat. p 304. 361, and 322— - Sec Cott, Poſthu. 
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judicial authority of the whole houſe of lors "is certaily am uhtient 
part of the conſtitution. NOD Hong D155 SLE . 
br whether this fadiblaFanthority of bana was antient 
veſted in the höufe of lotds alone, exclüſtve of the common, hk 
been thought a po int not quite ſo cettaln: our moſt ba | 
atifiquariahs have been of different judgments about 1 it 71 Some 
of them have thought that, this judicature being Wave 
the commons are intitle@ to a ſhare in it; "and the rather, becauſe 
their having formerly been included in the baronage, and having 
fat with the lords in one hotiſe [-], it could hardly be otherwile, 
but that they muſt have had à ſhare in determining the cauſes 
then moved in arliament., And, indeed, as it is evident that the 
commons did} Join in judgments of attainder, paſſed i in a legiflatiye 
way, ſo there is alſo reaſon to think that they did ſometimes con- 
cur with the lords in declaring the law; Vi even in making 
awards in particular caſes, even of a civil nature. William & 
Septivant's caſe js an inſtance of it, al others quoted by Mr. Petyt. 
But this ſeems rather to have been price by the conſent of the | 
lords, in thoſe particular caſes, in order to add; greater weight 0 
their own deciſions, than becauſe the commons had 2 ſtrict right 
to concur in all ſuch caſes. Hg 

Fox though it be true, that many fuch : as are n. now commoners 
were . a part of the baronage, and, as tenants in capite, 
were alſo members of the great Curia regis, yet it is alſo true that 
there was very antiently a diſtinction between the Greater and Leſſer 
barons; and the right of judicature, in the Magna curia, ſeems 
to have been welle in the former only, with the king at their 
head; though the latter might dt be preſent Ven judg- 
ments were given by the rtl. I am fenfible that Mr. Mads 
thought thi this diſtinction between the Greater and the Leſſe 
barofis was frivolous, and made without reaſon, by Spelman and 
Selden; but he ought to Have confideted that thoſe great anti- 
guarles did not make this diſtinction themſclves: they foufcl it 
already made in Magna Charta. Selden ag was made ſome 


„ Ses Cod. Polth. x. 3. 0 L. Pal, p. 51. 
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Trat'T. Of Dilbert in juli fig, Go op 
little time before that charter, but it ſeems to have been much 
more antient than that, as appears by Fitz-Stephen, and Gervaſe 
of Tilbury. And this diſtinction is of importance, becauſe. it 
ſeems that to thoſe Greater barons, and not to the Leſs; the judg- 
ments in parliament always belonged' of right. For it is certain, 
from the inſtances here given, that all the Greater barons: had a 
right to be concerned in the judgment there given But that the 
Leſſer barons had not that right, properly ſpcaking, appears from 
Archbiſhop Becket's caſe, in the reign of Henry H. And it ſeems 
very probable alſo from hence, nnn; ps" ne 
reckoned peers like the Greater barons... IW E + 
Ix what the difference between — dvchvr e gay. 
but it ſeems to have been in their eſtates. But in whatſoever the 
difference conſiſted, theſe Greater barons: were to have writs ſigil- 
latim.; the Leſſer barons were to be ſummoned only by a general 
writ. And from hence too: we may perceive/why the 1 of 
commons, who came into the room of the ſmaller: tenants in 
capite,. ſtand uncovered, and have always done ſo, before the lords 
Which they would not do now, if they had not always done ſo; 
for they haue been always gaining ground, as to their rights and 
privileges. The commons never could give an oath in any matter 
which did not concern their own privileges; which ſhews they 
were not a court of er ee nd Judgenene Aways belong. 
* to the lords ſolely []. 5 4993 et ee 
In. 4 Edward HI, the adsense charakteriscd as judges of par- 
ene which indeed. the commons did not diſpute, in Henry 
the Fourth's time, when that king and the lords deelaredj that 
judgment belonged ſolely. to them; and tlris courſe hath been ever 
fince obſerved. There are numerous inſtances in Which the lords 
have judged in parliament, not only in the cauſes of their peers, 
and thoſe. Where the king has been party, but in e, _ 
wan baſes them; andi even in original cauſes I]. 
Bur it is ſaid that the lords are now upon a different Serge 
what they were then. For they then ſat in virtue of their tenures 


bu See Cale of Appeals, p. . le . * 
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by barony, which ſecured: to them a competent cftate ; and when 
the eſtate failed, the barony ceaſed : or, at leaſt, the right of ſitti 
in parliament was ſuſpended. S0 that the houſe of. a 
always have been filled with perſons of great or veryconſiderable 
eſtates. This muſt be confeſſed to have been in ſbme meaſure 
true. Tyrrel, in the life of Stephen, ꝓ. 228, tells us, that Earl 
„Hugh, brother to the carl. of Leiceſter, being a looſe careleſs 
man, was reduced to great poverty, and from an carl fell to be a 
Aknight. The duke of Bedford, in Edward the Fourth's feign, 
was degraded for poverty and want of poſſeſſions to ſupport his 
title. And William Lord Say and Seal, in the fame reign, having 
been twice taken ptiſoner, and thereby neceſſitated to mortgage 
and diſpoſe af the greateſt-part of his lands; thereby his barony 
became extinct, and none of the family were ſummoned to par- 
; hament for ſeveral deſcents, though they continued to uſe the 
title of lords till King James the Firſt's reign [0], when by 2 
patent, obtained from that prince, the m of 05 ang Geek as 
. recognized to belong to that family.:! . 

Brslos the deſcent of honour, a ceftain nber af 13 900 
fees ought alſo to deſcend for the maintenance thereof [x]. And 
it wauld have been deſirable, that, when the cuſtom of making 
lords by writ, and by patent, was introduced, this circumſtance 
had been ſettled, that they muſt have an eſtate of ſuch a value, in 
order to keep their ſeat in that houſe. This would really have 
been for the ſervice of the crown, as well as for the dignity of the 
peers. But, the practice having been otherwiſe, for a long time 
paſt, an alteration of the conſtitution, in this point, is not. practi- 
able at preſent; and therefore what is now to be done, is to pre- 
ſerve, as much as poſſible, the dignity and influence of that houſe 
upon the preſent foot. And whoever judges truly of the intereſt 
of our conſtitution will be cleatly of the apinion that a peerage.is 
abſolutely neceſſary, for ſeveral good purpoſes, eſpecially as a bank 
or ſcreen to the crown. If we had no peerage now upon the 
4+ old conſtitution, yet we ſhould be neceſſitated to make an arti- 


a Dugd., Bar. vol. ii. p. 2497. [[a] Elyng of Pal: p. 34. 
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««:fibialpecrage;tor ſenata inſtead of it [y. — | 
ſpund it neceſſary to dul ſo: nd it. is thiord Io every 34 ow 

portion as the houſe of commons goes on gaining groun | 
»|Evx xy one therefors, who is yo republican, onght de 
ſupport the dh af tlie lords bs: jar Ar N 
to that purpoſe, it is neceſſary, at preſent, that all the prerogatives 
ol that houſe, and eſpeclally the 8 ſhould be 2 
ſerved entire; for. if this ould be Joſt, t hey would find it im 
pollible to preſetye their dignity, t outd be Nd” tha 

there are ſome young, Vatted, id unfkilfül perſons, at all ban | 


among 855 x it is.gertaily true, gn, the other hand, that there 
> have been, others, af great knowledge and profiity, 
there; ſhall be. ng int ground for complaints, 
in their admigileatign,of juſtice; In fact, I do not. find there haue 
been many cguſes camplainęd gf; and, probably this ſame. care. 
will always be taken, not only from. their iongte honour and pro- 
ity, and regard. to juſtice, hut allo; becauſe they know, that the 
houſe of commons have their yes open upon them; and that the, 
commous will be likely to be ſupported hy the people, in caſa che 
houſe of lords de any thing amib,, 80 chat, upon the whole, nc 
laſt reſort could ngt eaſily be; better, placed.1- mt l Jud 
thority ĩn general be much better/adminiſtreds ni 1 11 on! you 
Furz willibe always ſome defects in all humad conſtitutions ; 
and ſome delays, will be, vccafioned, by multiplicity. of ſuits, and 
adhering to antient forms, which artful and knaviſh men take ad- 
vantage of: but there cannot be room ſor any great orinumerous 
opꝑreſſions, or malverſation in the rendring juſtica, while there is 
a houſe of commons, which, having no part of the judieature 
them ſelves, and being of ſuch weight as they are, and muſt always 
be, will wateh qyer the conduct of the judges, and all who ar 
concerned: iu determining of the pruperty of ſubjecta S0 that 
both the ſecurity of having juſtice done, as well as the manner of 
holding property; ſeems to ba upon as good a foundation in England 
as in any county in Europe; and, indeed, upon as gyod as (cunſi - 
— all u. rg well ee eee Nen 
üg ii C2 Elan. [ſy] Plato Rediv. ' p. 13335:2 729% „ 
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7 5 the bie of England dra! — from Having 
{A their eſtates wrongfully taken from them, by any proceed= 
ing at law, ſo they are likewiſe out of danger of being exhauſted, 
by exorbitant taxes, at the will of the erbwn. It is true, we art 
ſubject to taxes as well as our neighbours} und thoſe taxes Have, 
for ſome years paſt, been very great; but che difference to our 
advantage is, that, in moſt other countries, impoſitions of money 
ore now arbitrary; and aſſeſſed at the will of the prinet only; and 
therefore may ſometimes be very oppreflive* whereas our taxes, 
being laid by the conſent of the whole nation, Even By out repre« 
tives in perllament, ein never be much, or. dt Yeaſt, not for 
any length of time, contrary to the real 4 intefe of the nation 
Tus privilege of not being ſubject to tales, but by the con- 
nt of their repreſentatives, was ſotmerly common to moſt, if not 
th all the governments of the Gothic model; Which provided for 
the ſupport of their princes, without their having need of this pre- 
togative of taxing their ſubjects. At the firſt ſettling of theſe 
kingdoms, there were certain quantities of land reſerved, and 
gned, to the ſeveral kings, for the maintenance of their eſtate 
a family, and for the common charges of their adminiſtra- 
51. Some of thaſe lands were occupied by their yillains; or 
ſervants, - and the product of | theinz oria great. proportion 
A it, was rendered in kind. Their towns and cities. were in- 
habited - by people ſomewhat more: free, than che occupiers of 
iged to render either their manufac- 


their farms 3 but they were: obliged 
ties; or other ſervices, en occaſion, from themſelves in parti- 
A N cular, 


' 


Tract II. Of the Rift and Minn of Inipoing Taxes, Sc. Ir 
cular, or were to contribute” to the fee farm rents paid by dhe 


towns in general” to the Crow. Bit moſt of the 1 were Held 
of che eto b) the nobility ad gentry, by militaty ſervice." * any 
I” d 


Tur  eonditions' of Velde theſe lande were different, 
ferent nations. In England, the firſt and ſecond of thele ſorts of 
lands might, by law, be talliated in à reaſonable way} that is, che 
oceupiers of them, beſides their conſtant rent, might have ſome 
payments in money aſſeſſed upon them on extraordinary occaſions, 
by the prerogative of the king: Arn might be talliated as far 
as a tenth part, but not farther a]. The third ſort were liable 
to heriots upon the death of a tenant, to reliefs upon the entrpf 
of a new one, to eſeuage or the payment of a ſum of mon) 
equivalent for their tenants failure to perWrm kheit military ſervice: 
and, in proportion to this failure; they were farther able to oc 
ſional aids of money, for making the king's eldeſt fon a knight; 


for marrying his eldeſt daughter, and for ranſoming the king's per- 


ſon; when taken priſoner in war- And mot of theſe ſorts were 
liable to eſcheat to the crown, for want of iffue in the poſſeſſors, ot 
1. forfeiture in the caſe of 'treaſoh, felony, and other crimes.” I 

Tur kings had, beſides theſe, ſome ſettled dues upon the admi- 
niſtration of Juſtice, for the grant of certain writs and proceſſes ' 
under their ſeals. * They had moreover ſome fines, or mulcts, ini 
caſes of time or miſdemeanor; and in the nations that bordered 
upon the ſea, and In ſome others, they had ſome antient dues, or 
cuſtoms, paid upon goods exported and imported. But more 
than theſe "i "and 1007 paid, the kings could not legally ley y 
any y money upon their ſubjects, without their conſent., - 17 . 
ingly Monficur de Comines ſaid, very juſtly, that to raiſe money 
upon their ſubjects, at their pleaſure, was a right, that neither the 
kings of France, nor any other prince in Europe, at that time had; 
and that they who repreſented them as haying ſach a right, did 
them no real ſervice, Th: it mage all Prop ubyiling, to to be under 
their government 1158 1411.5 NR. p in 4640; be 2 9 49 1rd . 

"1 Hiſt, Excheq. P-, 27. C A ee 4: 25h Rad 0 | 3 9719 W144 uy 

[] Is there any king or prince upon . wha 1 power, belles his dener 
and without the conſent of the poor ſubject who is to pay it, to raiſe one penny 
by tyrannical violence ? Comines Mem. lib, p. 333- 
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In pxp ſeveral of the antient kings of France did, in fact, lay 
impoſitions upon their ſubjects, without their conſent ; but this 
was looked upon as illegal and tyrannical: and accordingly the 
ſtates aſſembled at Tours, A. D. 1483, under Charles VIII, repre- 
ſented it to that prince, as one branch of the natural liberty of 
France, that no taxes ſhould be levied upon the people, without 
the conſent of the three eſtates,; to whom, accordingly the beſt 
princes of that kingdom have often applied for that purpoſe ſel- 
Tux caſe was much the ſame in Spain: from the beſt hiſtorians 
of that nation, we find, that the ſtates of the kingdom had an 
authority of regulating the public impoſitions, and conteolling 
their kings, whenever they carried them too far. They acquaint 
us with the particular times when the ſtanding taxes wete firſt 
impoſed; and give us inſtances when the grants of theſe taxes 
have ſometimes been refuſed, upon the application of their kings, 
Mariana tells us, lib. xi. cap. 16. that, in the year A. D. 1476, 
Alphonſus, King of Caſtile, wanting money to carry on the ſiege 
of Cuenca, attempted to lay a tax upon the eſtates of the nobility and 
gentry; but they oppoſed him ſo yigarouſly-that, he was. obliged to 
1 85 haye 280 gane e . the * author, 


the 100 provinces, when that prince firſt came to "the _ 
made 1 no ſmall difficulty i in granting the taxes demanded by him. 
_ 7 N their WT: to Nuke n W they Yona 
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44} Hakens d Rep. lib. vi. cap. 11. and Paſquier wb ii. ; cap. 6, 7. 
thew chat iv France the antienit law ns, that no money ſhould be raiſed without 
che conſent of the ſtates ; and how the practice came to be otherwiſe, Paſquier ſhews 
at large. And De Comines, lib. vi. chap. 7. p. 382, ſays, that Charles VII was. 
the firſt that gained that point of laying taxes upon the Ar as at his {ara 3 
without the conſent of the ſtates of his kingdom. Po fy the es 
Farne * k F. 236. 258. - „ais 06 1440 
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Trad H. Of the Right: and * of Inpong Taxes, Se. 88 
| From theſe, and mam other: paſſages that wight be referred 
to, it is plain, that, even in Caſtile, Where the power uf the cron 
was always higher than in moſt of the other provinces of Spain, 
the right of laying extraordinary taxes Was underſtood to belong) 
to the ſtates of that kingdom, and was long exexciſed accordingly,;) 
as it was likewiſe, for ſome. time ſinge in France, But all thej 
claims and endeavours in theſe. nations to preſerve, this right, i in, 
the great councils, of their. repreſentatives, have been van. 
A LATE writer [e] ſays of the two kingdoms. of Caſtile, that, 
pour reduite (the. people in them) à tout ce qu on ſouhaite, il 
« ſuffit de dite, Le roy le veut. C'eſt, ſous. ſon nom qu'on accable, 
ges pauyres geped impoſts; à legard des autres royaumes ob pon 
„ vinces, ils nen ont pas; tant ils en vantent la pluſpart d'ctre, 
libres, et de ne payer la pluſpart que ce qu ils veulent. The 
writer ſeems to intimate, that the boaſts of thoſe other provinces, 
as to theit freedom in this point, are not very well grounded: and 
I believe, indeed, the ERR ne in their caſe, is — 
than the ſubſtance. a Hie 8,991] aba 
Bur there is reaſon to dia N a Benden pt France could. 
make theſe. obſeryations, without reflecting, at the ſame time, 
upon the condition of that couptry ; Mhich is certainly as bad, as to, 
taxes; and the authority of the crown, to impoſe them, is as ahſo- 
lute, as it is in Spain. In a great part of France, there is not ſo 
much as a pretence of conſulting the eſtates. upon this ſubject: 
and though in ſome provinces of that kingdom, there is a form of; 
the eſtates meeting, and the taxes they raiſe are called their frees; | 
gift, yet, for a conſiderable time paſt, they have been obliged to 
comply to give what tax the court demands, and ſo are reduced to 
a condition very little better than the reſt of the kingdom [I 


The regiſtring the Rows 1 for r giving mays "_ it is done: 
4) eint Tln 
[4] Voyage CEſpagne. 66 
[] C. Boullain. Etat An inch folk TH p. 52 go. of the © EA of Biicany,. 
Le premier commiſſaire (du roy) fait au nom du roy, la demande du fon gratuit: b: 
« les commiſſaires ſe retirent auſſi-tõt pour donner lieu à la deliberation, qui etoit | 
<« autrefois afſez longue, mais à preſent les etats saccordent toujours unanimement, , 


« ſans meme que le corps faſſent aucune deliberation Een ou e ty" 
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by the - parliament of Paris, yet it is done only for form : they 
ſeldom oppoſe; and never with any effect. And, of late years, 
when ſome of the eſtates of that kingdom have refuſed to comply 
with the demands of the court, they have been taught obedience, 
by a party of dragoons. Such melancholy changes have been 
made in the condition of theſe two great monarchies. The like 
obſervations might be made of one of the kingdoms of the north 
at preſent ; and Sweden, the other of them, i is but be n 
from circumſtances altogether as bad. 

IT hath not been without great difficulty ani ſtruggle, that the 
people-of England have all along preſerved this valuable branch of 
liberty. After having been enjoyed, in the time of the Saxon 
kings [g], in as great meaſure as the diſturbed, unſettled condition 
of thoſe times would allow, at the Norman conqueſt, or ſoon after, 
it was grievoully attacked, and almoſt wholly loſt: it is true, that 
William of Normandy, by a charter, in the latter part of his reign, 
granted, that all the freemen of this kingdom might have, and hold, 
their lands free, and in peace, from all unjuſt exactions and tallage, 
ſo as nothing be exacted or taken, unleſs their free ſervice, which 
of right they ought, and are bound, to perform, as it was appoint- 
ed, given, and granted to them, by him, in the common council 
of the whole kingdom. , 

By this charter, they had, in reality, a right . to be exempted | 
from all but the known legal payments abovementioned, towards 
making the King's eldeſt ſon a knight, and towards marrying his 
eldeſt daughter, the reaſonable talliages of his cities and towns in 
burgage tenure, the ſettled cuſtoms on merchandizes exported and 
imported, and ſuch-other extraordinary taxes as ſhould be levied 
by their own conſent. - But both this prince, and ſeveral of his. 
ſucceſſors, practiſed very differently from the tenour of this grant: 
they revived and levied the danegild or hidage, and other taxes, 
which Edward the Confeſſor L] had totally laid aſide, in a moſt 


[e] In the Saxon government, before the Norman conqueſt, REIN Ich taxes 
could not legally be raiſed, by the kings, without the conſent of their witena-gemotes, 
as we find by the Saxon annals, under the years 994. 1002. 19885 A Lago axe 4 


] vs dia ttat Hiſt. p. 897 
arbitrary 


Tract II. Of the Right and Manner of Tmpoſng Taxes, &c. © 
arbitrary manner, and in too high proportions, by their own bare 
authority, or with only the advice of their privy” council. They 
talliated their demeſne lands, and their towns, in a grievous man- 
ner, and contrary to the antient laws. and cuſtoms of the land; 
and exacted high and uncertain reliefs for the lands held of thein 
by military ſervice, at leaſt for baronies i. They made undue 
advantages of the wardſhips, and marriages of their wards, both 
male and female: though Henry II declared, that he would not 
take any thing for the marriage of his female wards; yet this Was 
afterwards practiſed by his ſucceſſors, As Magna Charta only 
obliged them not to diſparage their wards in marriage, they 
thought themſelves at liberty to make all other advantages they 
could from thence: a conſtruction ſo agreeable to the times, that 
it was immediately countenanced, and in effect eftabliſhed; by the 
ſtatute of Merton, cap. 6, 7. They made, or ſuffered great waſtes 
upon their lands; and by their ſheriffs, bailiffs, and other officers, 
they extorted great ſums of money upon thoſe who held any thing 
of the cron, or were to make any payments to it: in particular : 
they oppreſſed " thoſe whoſe Ane ron to, or lay i in the. com- 
paſs of their foreſts [E. > Tar Elk eee 1659 207 16 f 

\'"Txzsz'oppreflions were Pracuied nere for ſomeuhat more than 
a hundred years after the conqueſt; and put the nation into ſe 
much ill humour, that it was ready to bre out continually, and 
at laſt did ſo, in the reign of King John, Who, to theſe oppreſs 
ſions, added other perſonal injuries, by corrupting the, Wives and ' 
daughters of divers of his ſubjects; ſd that the nation, reſolving to 
bear with them no longer, had - recourſe. to arms, in vindication 


of their liberties, eſpecially their original right of being taxed only. 
by their own conſent, or in a legal way. 109 22 va 309 e 


Tur far greater part of the barons, ſupported by a gederality. 
of the people, being engaged. in this enterprize, King John, ſecing , 
it would be be in 1 to 1 3 Ker (A. D. 121 50. _ 


3 4 * 14 7 2474 
11 ee of e ee LE fervioe, and eee, 
0 the fame, ſee Selden's Tit. of 8 70 p. 699.5 703. 5s. 17 baunmaga Fon 3 
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ted 4 following very importadt articles, among OO 
the Great enact [df e eorvhe 999 te him «Aion 
Tua the reliefs, for lands held of the kings by knights — 
in chief. ſhould. be certain, and according to the antient rate [22]. 
That lands in wardſhip ſhould be kept without waſte; - That no 
ſeutage or aid « ponatur in regno noſtro; niſi ꝓet commune con- 
« filium regni noſtri, niſi ad corpus noſtrum redimendum, et ad 
primogenitum filium noſtrum militem faciendum, et ad filium 
«« noſtrum primogenitum ſemel maritandum ; et ad hoc non ſiet 
« niſi rationabile auxilium [n]. Præterea volumus et concedimus 
«« quod omnes aliz civitates, et burgi, et ville; et barones de quin- 
« que portubus, et omnes portus, habeant omnes libertates et 
% omnes liberas conſuetudines ſuas. Et ad habendum commune 
« conſilium regni, de auxiliis aſſidendis; aliter quam in tribus 
caſibus prædictis, et de ſcutagiis aſſidendis, ſummoneti faciemus 
10 archiepiſcopos, epiſcopos, abbates, comites, et majores barones 
regni figillatim, per literas noſtras. Et præterea faciemus ſum- 
« moneri in generali, per vice-comites, et ballivos noſtros, omnes 
« illos qui in capite de nobis tenent &c.” Theſe and all the other 
articles of the great charter, and that of the foreſt, which had 
been granted by King John, 1 HI, his fon, et in the 
ninth year of his reign, ailh 2 31 J bn s 
Sontx time afterwards, indeed, Ane 11, by the al counſel of 
Hubert de Burg, pretended that theſe charters had been obtained 
by dureſſe, and therefore cancelled thein, in the eleventh or 
twelfth year of his reign. And even when he was prevailed with, 
after the battle of Eveſham, to re-grant charters of the like nature, 
yet the clauſe in King John's; Magna Charta, that no aids ſhould 
by ve hg but by the n n r council of the kingdom, and ſeyeral 


"Matt, Paris) * 244.4 * that the Great FOE was, tor the | don bar de- : 
arc of the principal grounds'of the fundamental Ls * e 4s 


fm] Wilkins, LL. p. 368. #16, 10% © 
[x] Ibid. p. 369. Sir 3 Cn. a Royal Treat pref, p. 14. 1 4 | 


| that foutage, or eſcuage, was an'impofitien not mentioned before the reign of Henry I, 
and continued till Richard II. It was paid aut of each knight's fee; as p fort of a Hue 
for defect of ſervice, or one ſettled in lieu of ſervice, gri\in, the way. oſ tax to ſupply 


r 
-cther 


RY — OL — 


ge vw - 


Ss „ P? wm 
* * 11 — F ; T's 


5 * —— . — 1 — * A 
woe S ene h 


© ** . FW . - 
4.24 3 \ 
a CE ee eee CCC wo m A EIS 
” — Sn} OY 


* 


3 
| 


Ta u. Of the Right and Manner of Impofing Taxes, Ge. 55 


aids were revived, and taken probably with circumſtances not a 
little oppreſſive. As they alſo; continued to be by Edward I, ho 
not only tallaged his demeſnes very heavily, by commiſſionets of 
his own, but alſo required military ſervice of perſons from whom 
it was due [o]. He obliged the ports to arm more veſſels, and 
ſend them into his ſervice, and for longer times, and on other con- 
ditions than they were obliged to do by their tenures, or by law, 
and took great quantities of proviſions without paying for them [p}+ 
And laid high. impoſitions, by his own authority, upon the gx- 
portation of the chief commodities of the realm Ig). 
man conqueſt, having been by this time reviyed, it appeared with 
great vigour in oppoſition to theſe arbitrary Þf actices. The earl 
of Hertford, conſtable of England, and the carl, of Norfolk, earl 
marſhall, made ſtrong remonſtrances to the king about theſe 
grievances: and when he was gone into Flander 3, without having 
redreſſed them [el. thoſe | earls, with other barons,, came ta the 
Exchequer [s], attended by many of the citizens of London, whom, 
as Walſingham ſays (p. 72.) they prevailed upon to LANG by 
them for the recovery of their liberties, and forbad the barons of 
the Exchequer to levy the eighth penny upon the laity, telling 
them that they knew nothing of it, and that taxes could not he 
impoſed, or exacted, without their conſent... nn en "4 
Nor long after which, theſe earls came to London, upon ſums 
mons from Prince Edward, guardian of the realm, to meet in 5 
parliament [z], but they came guarded with five hundred horſe, 

and a great number of choice foot, and would not enter the city 
before they had liberty to place their own guards at every, gate 2 
in which parliament they inſiſted upon, and obtained, the charter, 
ſince called the ſtatute De tallagio non concedendo [#];... In this 
charter or ſtatute, the Great charter and that of the Foreſt are 


(el See Brady's Edward I, p. 52. © f Ibil.'p/'54. [if Eotton's 


Poſth. p. 122. [] Brady's Edward I, p. 57, 38. ] Matt 
Weſtm. p. 430. [:] H. Knighton, col. 2523. | {u] Coke's 2d 
Inſt. P+ 432. Prynne, of Pap. Uſurp. P · 742. | 747. 9 * | | | 
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confirmed, and to be held as common law. It is declared (Conf: 
Chart. chap. 5.) that the aids, miſes, and priſes, that had been 
taken, ſhould not be drawn into cuſtom [we]. And chap. 6. that 
ho ſuch aids ſhalb be any more taken, © fans de commun aſſent de 
* tout le royaume, et pour le commun proſit de ces; faves les 
1 ancients aides et priſes dues et accuſtumes.” chap: 7. the maltot 
of wools is aboliſhed; and it is granted for the king and his heirs, 
« que mes ces ne prendrons fans leur commun aſſent, et leur bon 
„ yolonte. Sauve à nous et à nous heirs la cuſtome des leyns, 


LI pealx, et quires avaunt grauntes per la communalty avant dit.“ 


Axp in the ſtatute De tallagio non concedendo, cap. 1. it is 
faid, * Nullum Tallagium vel auxilium per nos, vel hæredes noſtros, 
in regno noſtro ponatur ſeu levetur, fine voluntate et aſſenſu 
« archiepiſcoporum, epiſcoporum, comitum, baronum, militum, 
« burgenſium, et aliorum liberorum comm. de regno noſtro. Cap. 
« 2, nullus miniſter noſter vel hæredum noſtrorum capiat blada, 
* corea, aut aliqua alia bona cujuſcunque ſine voluntate et aſſenſu 
„ jllius cujus fuerint bona. Cap. 3. nihil capiatur de cætero nomine 
r vel oocaſione maletot de ſacco lane.“ Cap. 5. there is a pardon 
to Humphrey de Bohen, earl of Hertfort, and to Roger Bigot, 
earl of Norfolk, and to their confederates, of the tranſgreſſions 
which they mee: erent a whe done ally, mum Fray nn 
of this charter. 

\TresE — might ſive dns weng . to have effec- 
right of not being taxed, but by 
But ſtill attempts, either open or covert, were for 
une dite mide gränſt K. Hakewill of Impef. p. 51, ſays, that 
thete was no practice or means, that by the policy of man could 
be thought of, but was attempted by Edward III, in order to 
bring the people under this yoke of impoſitions, without affent of 
parliament. At one time that prince agreed with the merchants, 
that they ſhould pay him a certain fam upon each commodity 
exported and imported, by way of increaſe of cuſtom : hereupon 
the commons complained, by petition 22 Edward * that che 


[w] See due upon it, p. 528. I 
2 merchants 


 TrafttH. Mie Right and Manner of Tapeing Tat Ge. og 
merchantChad granted to the king 40 5. upon each ſacl of wool; 
en charge du people, et. nemy des merchants, - But of a practice 
of this kind the commons complained: before [x}, ſaying it was 
a great miſchief, and againſt reaſon, that they Gould be obliged 
to pay dearer for commodities, by reaſon of a charge upon them; 
by the grant of the merchants [y]. And by a ſtatute: 36 Edward 
III. cap. 11, no ſubſidy, or charge, is to be granted to the —_ 
by the merchants, without aſſent of parliament [z]. 
SOMETIMES Edward III raiſed money by diſpenſing wich glow 
ſlatutes in force, which reſtrained the exporting or importing 
commodities. But 1 3 Edward III. N*..5, this was-complained of 
in parliament la]. And 14 Edwurd III. cap. 21, there was an 
act of parliament againſt it. In farther prevention of this miſ- 
chief, which continued, there was proviſion made in an act of 
parliament, 27 Edward III, againſt all licenſes to tranſport wool Cs]. 
Another deviſe for raiſing impoſitions, without the aſſent of the 
commons in, parliament, practiſed by Edward III, was, by way: of 
ordinance, i, e. by the king and lords, without the commons. 
In this way it was ordained, 7 Edward III, that the merchants 
ſhould yield a ſubſidy to the king. But this was no ſooner laid 
than revoked [e]. In 21 Edward III, the king, in excuſe of ſuch 
impoſitions, faith, that they were laid in times of great neceſſity, 
and by the aſſent of the prelates, earls, barons, and other great 
men, and ſome of the commons then preſent: nevertheleſs his 
pleaſure was, that ſuch impoſitions, not duly laid, ſhould not be 
drawn into conſequence, but taken away [Al. Sometimes be 
directiy made impoſitions by his own authority, without coloar- 
ings but this was complained of in parliament, in 23 Edward 
III fe]; and in 24 Edward II. that prince ordained that ſomb ex. 


traordioary; duties _— be a e ge wk eee 

2013 Justo QF 281207 Hes 
LI Rot. Fall. e e 
"DI Hakewill, Imp. Pe 52. [2 St. John's Arg. in Rudbr va 15 4 501, | 
' fa] Hakewill, p. 51. - [3] Ibid. p. 3 7 [c] wi. p. 62, 95 

La] Rot. Facl. 2 Edward III. N“. 25. Catt . 55 6 60. l 
[e] Hakewill, p. 69. 
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trade againſt the enemies. But of this allo nee Tobn;; 
complaints made in purlicinent; 1 11900 e ub chore th 
Ix 50 Edward III. Ne. 163, a great complaint vas made in par- 
li: ment, that an · impoſition of a penny was made upon wotlk} 
for tonnage, over and above the antient due, which — but! a 
penny. Alſo that a penny was enacted for meſbnage : which 
before was but a half penny: and although theſe impoſitions 
amounted but to one hundred pounds a year, yet they were as 
much ſtood upon, in point of right, as the other great one of foi 
ſhillings [/]. In the fame year of this reign, Lord Lai 
chamberlain to the king, was cenſured in parliament, for — 
ing an impoſition of eleven ſhillings to be ſet upon a ſack of wool; 
and; though he excuſed it by ſaying, that he had firſt te con- 
ſent and good liking of the merchants, yet Jadgi ent was given 
againſt him, that he ſhould be committed to priſon, and fined and 
ran ſomed at the king's will, and be put out of che privy council. 
Richard Lyons, farmer of the euſtoms in London, was, for the 
ſame cauſe, adjudged in parliament to be committed to priſon, and 
all his lands and goods ſeized” to the kings uſ ee 
Bor none of theſe devices practiſed by Edward 1H; had any 
long effect: the nation eaſily ſaw through them. They perceived 
that an agreement with the merchants made the charge, in the 
end, fall upon thoſe that were to huy the commodities: and be- 
4ides, that granting licences to particular perſons would be pre- 
judicial to trade in general. They therefore oppoſtd each of them 
in parliament, at the firſt opportunity, and had them made void 
by ſeveral ſtatutes. Nor would they ſubmit tp the- impoſitions 
which the lords only joined with the crown in making: nor even 
to thoſe in which ſome of the commons were concerned. | They 
inſiſted upon it, that no authority but ithat of the king and the 
two houſes of parliament together, was ſufficient to charge the 
ſubject. Accordingly, after ſeveral ſtruggles upon this matter, 
'Edward II, though he was very unwilling to part with the power 
to raiſe money, in this way, upon AFG * n it vas in 


9 


vain to contend for it. £9 -q efiiwodeHh | 
| 27 Petyt,. Jus Parl. p. 385. 
a | THE 
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Fact M. Of hee and — meier _ Ge. 60 
Tux people would not ſubmit even to the loans deſired of thera, 
whatever. fair promiſes might be made of repaying them⸗ The 
commons in parliament, 25 Edward III [g], made a grievous com 
plaint againſt the uſe of them, and prayed that from thenceforth 
none ſhall be compelled to make loans againſt their will. And 
they gave the following reaſon in their petition; . for that it 
«« was againſt reaſon, and the franchiſe of the land: and prayed 
that reſtitution may be made to "thoſe that have made ſuch 
„loans.“ To this on "EG 5 ry was; it en ous lord the 
king that it be ſo. un aginqe> ul d id bayied> 
ag IN 2 Richard IL: it. is 3 the in 1 the king 
ſhall require of his ſubjects, upon letters of privy ſeal, ſuch as 
have reaſonable cauſe of not lending, may Ow * relieved, 
without farther trouble or grief [E]. 2 Heu 3 

| Wren, in times of danger; the king ſent ** Parti Kc. 

to provide ſhips and men, they were commonly to be at the kin g's 
charge: but ſometimes, upon neceſſity, they were to be at the 
charge of the towns and ports adjoining; which, I think, was the 
true cauſe of the complaint in parliament 25 Edward I, and the 
making the ſtatute for ſtaying that courſe; for there is no record 
of any ſuch writ afterwards, till the time of Edward III. And 

then, in the 1oth, 11th, 42th, and 13th, of that prince's reign, by 
reaſon of the preſſing. wars between him and the French, there 

-were-writs awarded to the towns to ſend ſhips ſufficiently furniſh- 
ed at their own; charge: which, I think, were the principal cauſe 

of making the ſtatute 14 Edward III. cap. 1. And after that no 

ſuch writ for ſhips, at the charge of the towns, was awarded till 

1 Richard II. But that was grounded upon an ordinance in par- 

liament, that all towns, which would have their liberties con- 

firmed, ſhould have them without fine; fave only for. finding, a 
ſhip : ſo that this was, in ſome. meaſure, at their will whether 

they would do it or not. Afterwards indeed, 1 Henry IV, there 

were commiſſions awarded to the towns to find veſſels at their 

own charge: but this was complained ae in parliament, 1 Henry.) IV, 
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[2] Rot. Parl, Ne. 16. Cott. Abr. p. 19. 91 Cott. Abridg, p. 270. 
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as being againſt the liberty of the ſubjects, and the commiſſions 
. wete exprelly repealed ; and ſince ny time, no fuch wy wks 
been ifſued. 

AFTER the choredycbdione! ne in eee udn 1000 
Latimer, 50 Edward III, on account of laying impoſitions, till 
4 Mary I, no king did attempt to lay any more impoſitions with- 
out act of parliament [i]. Though it is alſo obſervable, that upon 
a joint application of the lords and commons to Edward III, in 
his | g1ſt year [&]. that they might not be taxed, or any way 
charged, but by their common aſſent in parliament, he anſwer- 
ed, that he was not willing to do it without great neceſſity, and 
for the defence of the realm, and when he might do it with rea- 
ſon; which was a ſort of aſſerting and Earn up his claim to do 


it upon occaſion. 1 60 
Bor, notwithſtanding the Fan cleim of Edward III, 


at the end . N-. continued, in parliament, to 
inſiſt upon their right, and would not be charged with any im- 
poſition or ſubſidy, but by their own conſent in parliament, and 
this they did with ſo much force and effect, that very little, if any 
thing of that kind was. practiſed, by the ſucceeding kings, for near 
two hundred years. During all that time, ſo careful was the na- 
tion to keep up a ſenſe of its right, in this point, that ſeveral times, 
when the parliament granted money to be raiſed, by the cuſtoms 
or otherwiſe, they made proteſtations, that theſe ſupplies to the 
crown were not of duty, but free grant. And that this might 
plainly appear, they ſometimes made ſuſpenſions, or interruptions, 
for a while, in the courſe of payment. In 5 Richard II, there 
was. to be an interruption of the king's taking the ſubſidy, for a 
week, between the nativity, and the circumciſion [/]; and the like 
9 Richard II. N'. 11, for above a month, from Midſummer to 
the firſt of Auguſt. In 13 Henry IV, the commons ſpoke their 
ſentiments freely, and ſaid they gave the ſubſidy to the king for a 
year, and FO OP Oy amd, but that erde en 


11 ; 
6 See Coke's 2d Inſt. p. 61. and Hakewill of Impoſ. p. 73. 78. 
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chat it ſhould be confeſſed, chat it Proceeded from their own free | 
will, and not from duty [m]. | 

Ricnard II, in — 24th year, forced abundance * lip to | 
lend him money, which was one of the things that turned the 
trading part of the nation againſt him [A]. Edvard IV, firſt 
made uſe of a way, which he ſtyled benevolence, though it really 
was no better than a compulſion upon the people, to give ſo much 
money to the king, in proportion to their ſubſtance [e. And 
though this practice was declared illegal, by act of parliament, i in 
the reign of Richard III, yet it was again revived and exerciſed 
with rigour by Henry VIIT. This prince, in the 14th year of 
his reign, collected a benevolence, notwithſtanding the ſtatute of 
Richard HI (which he affirmed to be of no force, as made by an 
uſurper); it was ten in the hundred of all goods, according to the 
extremeſt rate of them, revealed by the oath of the poſſeſſors [p]. 
And in the 15th year of his reign, by the advice of Cardinal. 
Wolley, he ent commiſſioners into every county, to perſuade the 
people to contribute to the king the fixth part of their whole' 
eſtate, Upon which the people fell a curſing, and: were upon the 
point to rebel, had not the king, by his letters, ſtayed the pro- 
ceedings af the commiſſioners; though he threatened ſuch as 
withſtood his authority, with convention before his counſel, im- 
priſonment, and «confiſcation of goods. When he ſaw that this 
method would not ſerve his turn, he demanded a benevolence; 
and, when that was refuſed, he abaſed his gold ſg]. And al- 
though this prince, by rigorouſly preſſing this point, occaſioned 
an inſurrection, which made him deſiſt from it; yet in the reigns: 
of both his daughters, Queen Mary and Queen Elizabeth, the 
ſame notions of the prerogative prevailed ſo much at court, that. 
Queen Mary, by her own authority, laid impoſitions upon cloth 
and. other goods ; which, during her life, were ſubmitted to, and 


paid without ooptraciAinn Ur]. 


bon] See Cott, Abr. p..478. [=] Echard's Hi. "aid tn 405+ 
le] See Raleigh's Prerog. Parl. p. 319. ſp] Cott. Poſth. p. 177. 
7] Hakewill's Impoſ. p. go. [r] Ibid. p. 93: 96. Sir John Davies of 
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une Elizabeth did not only continue the ſame impoſitions 
that were laid by her ſiſter Mary, but did raiſe others on ſundry 
kinds of merchandize, by the ſame abſolute payer ; namely, on 
every ton of ſweet wines, on every ton of Rheniſh wines, and on 
every quintal of alum ; which, during the time of that prudent 
princeſs, when the nation was every day threatened, with deſtruc- 
tion, and miſery, were received without contradiction ab 
| King James I not only continued the impoſitions laid. by | 
Queen Mary and Queen Elizabeth, but alſo laid new. impoſitions, 
over and above all cuſtoms and ſubſidies formerly due for the ſame: 
though the nation, during the greateſt part of his reign, was at 
peace with all the neighbouring powers; and, except ſome little 
diſturbances, which were occaſioned by an uncommon ſtretch of 
the prerogative of dar crown, enjoyed perfect tranquillity at 
home. [2]. 
BuT- the moſt expreſs and avowed claim of right to this pre- 
rogative was in the reign of Charles I, who, ſet on by the duke 
of Buckingham, inſiſted that tonnage and poundage were due to 
the crown by hereditary right, without any grant from the ſub- 
jects [u]; that he could juſtly, by his own authority, not only make 
impoſitions upon merchandizes, but alſo could, in caſes of danger, 
of which he was the ſole judge, oblige the maritime and-even the 
inland counties, to find a proper number of ſhips, for the defence 
of the ſeas, or levy the ſums of money upon them that ſhould 
be requiſite for the ſame purpoſe :: as to all which points he ob- 
tained the opinions of moſt of the judges, after a ſolemn arguing 
of the caſe [ww]. He alſo impoſed coat and conduct money. But, 
in oppoſition to theſe practices, the houſe of commons made 
ſtrong remonſtrances, founded upon evident and antient facts. 
They ſhewed that tonnage and poundage, and even the e 


[5] Sir John Davies of Impoſ. p. 71. in the Temple Library.” 

[7] See Davies of Impoſ. p. 73. Rapin, tom. vii. p. 141. 188. And ee the 
judgment againſt Bates, Mich. 4 Jac. in the Exchequer Chamber, upon an impoſition 
laid by King James J, _ currants, without aſſent of packament," in Lane's Reports, 
fol. 28. 

Fu] Rapin, tom. vii. p. 410. 527. Cl Ibid. 5. 452+ 457+ md tom. viii. p. 25. 
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Tract H. Of the Right and Manner of Impofing Taxes, &c. 6g. 
had been originally granted by parliament, firſt for a time, and 
afterwards for the life of the prince. Sir Robert Cotton ſays, that 
tonnage and poundage began 45 Edward III, and had cheir ori- 
ginal by parliament [x]. And the greateſt lawyers. were of the 
opinion that there was no cuſtom due to the king by common 
law, not even the cuſtom of wool, woolfells, and leather: this 
cuſtom had its beginning by act of parliament [y]. That as to 
ſhip- money, though ſomewhat like it had been once or twice de- 
manded formerly, yet the nation never ſubmitted to it. For 
when Henry IV, in the ſecond year of his reign, ordered boats and 
ballingers to be provided menen, ange ene pes it was com- 


Fan of in parkament | 2}. it a 
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lords and commons cannot be charged with any thing for the de- 
fence of the realm, or the ſafe-guard of the ſea, unleſs it be by 
their own will in parliament, 1. e. in the grant of a ſubſidy. To 
- which the king aſſented [a]. Upon the whole, they ſet forth that 
matter in ſo clear a light, that king Charles I, in his anſwer to the 
petition of right, found himſelf obliged to acknowledge, that 
the crown had no right to levy any money without * n 1 | 
tho lords and commons in parliament. -. 
Bor King James II, after all theſe deckindSous,: . whe — 
4 and chimney money, from the beginning of his reign, for 
a conſiderable time, without any act of parliament to authorize it. 
However, as that unhappy prince's behaviour gave occaſion far a 
freſh declaration of rights, which was made 1 William and Mary, 
it is expreſly declared, art. 4. Que toute levee d' argent pour 
« Yuſage de la couronne ſous pretexte de la prerogative royale, ſans 
quelle ait etè accordee par le parlement, ou pour un plus long 
« temps, ou d'une autre maniere qu'elle a ets accordée, eſt con- 
<« traire aux loix [o].“ Accordingly there never has been ſince, 
nor can be for the future, according to the preſent conſtitution, 
any pretenſion formed by the crown to the NR the par- 
[x] Poſthu. p. 172. [5] Cake's 2d Inſt. p. 59. (a) See Humden's Trial. 


[a] See Hale of Parl. p. 87. and Rot. Parl. 13 Henry IL N 10. Ft] 
ri. 
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A* this our dengel underſtand, not bits of actual pes my 
of taxes, but of all other methods that amount to the ſame thing ; ; 
particularly, it is held for law, that the king cannot now raiſe, or 
diminiſh, the value of the coin, ſo as to endanger the property of 
the ſubjects, without their conſent in parliament. "A certain au- 
thor ſe] obſerves juſtly, tliat the coin of any nation can never be 
corrupted or embaſed, or, which is the fame in effect, have a 
nominal value put upon it, higher than its true value, without 
great inconvenience. And that he had great reaſon for ſaying fo, 
appears from the grievous experience which France, his own 
country, has had of the effects of thoſe arbitrary valuations. 
Les peuples, ſous le tegne de Philippe le Bel, avoient à ſouftir 
« d'extremes vexations. L' une de plus grandes fut le changement 
«« des monnoyes. On les avoit fait trop foibles de bas alloy, et de 
«© trop haute valeur. On les voulut rabaiſſer. La perte y Etoit 
« grande. Le peuple de Paris sen mutina [4]; le mal dura ſans 
% amendement juſqu'en Vannee 1306, et fut porte à tel exces, 
% qu'en la premiere anne du 14 fiecle, un denier de l'ancienne 
« monnoye en valoit trois de la nouvelle: par ou il paroit que le 
roi (Philippe le Bel) avoit reellement fait profit de deux parts 
1 ſur trois par la nouvelle fabrique [e].“ We have formerly had 
the ſame thing often practiſed in England. Henry I. A. D. 1125, 
« mutavit ſubinde monetam, unde cara omnia; et graviſſima 
i ſecuta fames [/].“ He was followed in this by Stephen, and 
others of his ſucceſſors [gl. Henry III, in his 33d year, being in 
great want, borrowed large ſums of money of his brother Richard 
earl of Cornwall, and coined new money in moſt cities and large 
towns, out of which he fully paid his brother, and gave him 
one half of the profits of he a which mage him _ 


wy * 


14 Bodin de Rep. 5. 2 th e 108 [4] - Abr. tom. i. p. 496. 
I;] C. Boul. tom. iii, p. 67. et ibid. p. 391, ſous Philippe Valois. 
[/] Spelm. Henry I. p. 308. [e] Tyrr. in Stephen, p. 229. 
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Bur one of the moſt remarkable alterations in the coin was 
made in Edward the Third's reign, by William Edington biſhop 
of Wincheſter, treaſurer of England, who, loving the king's com- 
modity more than the wealth of the whole realm, cauſed ne ty 
groits and half groats to be coined, leſs by 5 H in the pound than 
the ſterling value; whereby victuals and merchandizes became 
dearer through the whole realm [7]. In A. D. 1411, Henry IV; 
cauſed a new coin of nobles to be made, of leſs value than the old, 
by 4 d. in the noble. And in the year 1465, Stow tells us, that 
Edward IV, cauſed a new coin, both of gold and ſilver, to be 
made, by which he gained much : for he made of an old noble, 
a royal: nevertheleſs, to the ſame royal was put 8 d. of allay. And 
ſo of other coins, after the ſame proportion, to the great damage 
of the commons. Edward IV, in the 5th year of his reign, abaſed 
his gold; and in the year 1544, Henry VIII cauſed baſe money 
to be coined, ſuch as pieces of 12 4. 6d. 4d. 24, and 1 d. in 
weight as the late ſterling, and, in appearance, good ſilver, but 
inwardly copper. This baſe money, for the time, cauſed the 
old ſterling to be hoarded up; ſo. that 21 s. was frequently given 
for an old angel to guild withall [/]. Alſo lands and tenements, 
with the prices of victuals, were. raiſed far en the former 
value. bh 47 
HENRY VIII abaſed his coin more From, thei one half af its aid: : 
ſuch an abatement as never, before or ſince, was heard of, and 
could not but be very grievous to the people ; but, becauſe they 
held it lawfal ſo to do, they made no complaint againſt it [n]. 
Indeed the practice of this - prerogative hath, not been forborn by 
any of the kings of this realm; and ſome of them have uſed it very 
immoderately: yet we do not find any one public complaint upon 
record againſt it, for the reaſons abovementioned [al. Several 
proclamations were iſſued out, in Edward the Sixth's reign, for 
linking the value of the coin one third Nr and ſometimes one 


half [o]. And in Queen Mary's reign, A .15 56, a proclamation 


6] Ses Stow re of London. | 17 * of — p. 85. 
l. See Fleetw, Chron. Et 3 [m] Hakewill of Impoſ. p. 52. 
17 J Ibid. ibid. ; Le] Strype's Eccl, Mem. vol. Us p. 247. 
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was iſſued out, for raifing the currency of the teſtoons above their 
intrinſic value [y. Queen Elizabeth, in the 44th year of her reign, 
altered and debaſed the Iriſh coin; which is greatly complained 
of by Mr. Camden. But the Mirror of juſtice ſays [q};'that, ac- 
cording to the antient Saxon conſtitution, changes of this fort in the 
coin ought not to be made, without the aſſent of ene ny | 

Lord Coke was alſo of the ſame opinion [V]. is 

Bur ſome of our lawyers, of thoſe times and kate, has n 
of the opinion; that the king, by virtue of the prerogative, might 
lawfully make ſuch changes, and that he was the ſole judge of 
the expediency of fo doing. Sir Thomas Smith, in his treatiſe 
on the Engliſh Commonwealth, repreſents it to be the king's 
right, to put what value he pleaſes upon his coin. And Sir 
Robert Cotton ſays [5], that he was not of opinion, with the 
Mirror of juſtice, "tha the king cannot abaſe his coin without 
aſſent of parliament. Even Lord Chief Juſtice Hales ſays [f], 
« Tt is true, that the embaſing of money, in point of allay, hath 
* not been very frequently practiſed in England ; and it would 
be a diſhonour if it ſhould: neither is it ſafe to be attempted 
without parliamentary advice. But ſurely, if we reſpect n 
right of the thing, it is in the king's power to do it.“ 

Now ſo far the opinion of theſe lawyers may be right, that, by 
our antient conſtitution, the executive power of fixing a value on 
the coin was ſolely. veſted in the king. For one of the Saxon 
laws ſays, nemo officinam aliquam monetariam habeat præter 
regem [u].“ Hence, therefore, it is highly probable, that, by 
our antient conſtitution, the crown was truſted with the executive 
power of aſcertaining the value of money. But then it was, on 
the other hand, undoubtedly intended, that the king ſhould do 
it for the benefit, and not for the ruin, of his people. For it was 
always a maxim in law, as lord Coke fays [u], that the law hath 
fo admesfured the WS > the hav gh, that it cannot 110 


[9] do's Eed. Mem. vol. iii. p. 311. ; [9] Cap. 1 I. ee. 3. 
(r] 2d Inſt. p. 115 I.! Poſth. p. 289. [..] Hift. Pleas 
of the Crown, vol. i. p. 193. la] Wikes's s Chron, Pe 118. 


l 24 Inſt. p. 36. 
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injure any one, unleſs its doing {6 may be for the public ſervice. 


coin, greatly to the damage of the ppople, they acted arbitrarily 
and illegally; and the beſt of our kings thought ſo, een 
with their parliaments, and acted by their advice in this caſe. 
Ror. Clauſ. 6 Henry III, dorſo m. 1% there was an aflize as 
monet4 made by commune: conciliom noſtrum. Chronic. Thomas: 
Wikes ſays, ad, R. D. 1247, Facta eſt geiieralis: congregatio 
« omnium magnatum Angliæ, epiſcoporum, comitum, baronum, 
s coram domino rege apud Oxon [x]; quindenã Paſchæ, quorum 
i conſilio et aſſenſu dominus rex mutavit monetam ſuam — 
e vetus ſic fuit retonſa quod nullius fuit valoris. Prohibitio 
« capiendi monetam retonſam.” Pulton's Statutes tell ub, 51 
Henry III. that, by the conſent of the hole /realny of England, 
the weight of the money was determined. And the ſame author 
tells us, that in the ſtatute called Articuli ſuper chartas, 28 
Edward I, cap; ao, ſeveral ordinances were made 0 & the 
ſtandard of gold and money, and to puniſti thoſe that act bontrary 
thereto. 2 Henty V. Rot. No. 12, it is enacted, that the king, 
by his council, thall have power to make CINE renchiingy the 
coin, to endute till next parliament [Cy]. IFasA nor 
Tux ſtandard of money remained nearly loca; in the kings 
dom, from 6 Edward IV, till A. D. 524,5 in tlie reign of Henry 
VIII, who then firſt debaſed the money; by mixing it with braſs, 
to the very great injury of the ſubjects, and no leſs diſreputation 
of that prince [a]. But the late great work of remedying the ill 
ſtate of the coin has taken away all pretenee from the crown, of 
raiſing or lowering the ane of our n very _ weight, 
fineneſs, or denomination [a. 

As the crown cannot 4 14 in ; upou't reer of the age, 
by raifing or ſinking the value of the: coin, ſo neither can it do it 
by granting patents for re . Lord Coke WN 


(el Gale's Scrip. uv. vol. li. P. 47 )] Cott: Abridg; p. 339. 

[z] Strype's Annal. vol. i. p. 265. [a] Letter to W. Moyle, Ran in 
his life, pref. to his 3d vol. p. 24. [5] Generally all monopolies are againſt 
Magna Charta, becauſe they are againſt tic erty of the ſubject, and the law of the 
land, Coke's ad Inſt. p. 47. 63. | c 
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And therefore when Henry VIII and other kings embaſed their 
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monopoly to. be an inſtitution by the king, by his grant or com- 
miſſion, or other wiſe, to any perſon or corporation, of and for the 
ſole buying; ſelling, making, working, or uſing of any thing, 
whereby any perſon or corporation are ſought to be reſtrained, of 
any freedom or liberty they had before, or hindred in their law ful 
trade. The like definition of monopolies is made in the pream- 
ble of act, 21 James I. cap. 3, concerning monopolies. Patents 
for ſuch monopolies were formerly granted, by ſeveral of our 
kings; though they were of very ill conſequence to trade, and op- 
preſſive to the ſubject. In the latter end of the reign of Edward 
III, John Peach, of London, purchaſed a patent, under the great 
ſeal, containing that he only might ſell ſweet wine within the 
franchiſes of the city of London; and, by colour thereof, he took 
45. 4d. of every man, for every ton thereof ſold [e]. But for this 
he was cenſured in parliament, 50 Edward III dJ. And in 3 
Richard II. Ne. 18, John Imperiali, an agent ſent hither by the 
republic of Genoa, had procured a monopoly, to furniſh England 
with all ſuch wares as came from the Levant; and kept his ſtaple 
for that purpoſe at Southampton: but he was killed, upon this 
account, by Kirby and Algar, two citizens of London ſe]. / 
RICHARD II, and others of our kings, granted licenſes to ſome 
merchants, to tranſport goods to different parts from what were 
appointed by act of parliament; upon condition they ſhould pay 
a ſum of money for that liberty. To the merchants of Neweaſtle, 
Richard II gave leave to carry wool-fells, &c. to any port beſides 
Calais, then by ſtatute appointed for the ſtaple town, on condition, 
that they ſhould pay for them ſuch cuſtom and ſubſidy as ſhould 
be thought reaſonable: by the king's council. And Henry VI, in 
his 6th, 21ſt, and zoth years renewed- the ſame licenſes; and 
granted 600 ſacks of wool to a merchant of Florence, with a non 
obſtante to any ſtatute or reſtraint. In this reign ſuch licenſes 
were ſo frequent, that the town of Calais complained, in parlia- 
ment, of their aeg ROY but I 90 not an Es it abwivned 
_ relief. FF. 63 | 


e] Coat; Abr. ” 122. * 1 Ibid oy 00 Pronne' TOs p. 369. 
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Ev ſo late as the reign of Queen Elizabeth, there was great 
complaints of monopolies. I cannot utter with my tongue, or 
cConceive with my heart (ſays Sir Francis Moore, in the houſe of 
commons) what the town and county, for which I ſerve, ſuffereth 
by ſome of theſe monopolies. Monopolies bring the general pro- 
fit into a private hand, and the end of all is beggary and bondage 
to the ſubject. Out of the ſpirit of humiliation I ſpeak it, there 
is no act of her majeſty's, that is more derogatory to her, more 
odious to the ſubject, and more dangerous to the commonwealth, 
than the granting theſe monopolies [f].“ Mr. Dernland ſaid, If 
we proceed by way of petition, we cannot have a more gracious 
anſwer than we had the laſt parliament, about monopolies ; but, 
ſince that time, we have heard of no reformation: 1 never heard 
the cry of monopolies greater or more We than at _ 
ol: ee eee, 0 

| NoTwrTHSTANDING the diſtreſſed fituation of a IT part of 
the nation, by means of theſe monopolies, was ſo loudly com- 
plained of, the crown was by no means willing to ſuffer that part 
of its prerogative to be touched, or intrenched upon. The Lord 
Keeper Egerton ſaid, in parliament, in 1 597, that, as to monopo- 
lies, her majeſty hoped, that her dutiful and loving ſubjects: 
would not take away her prerogative, which is the principal flower 
of her garden; but that they will rather leave that to her diſpoſition. 
As her majeſty has already proceeded to the trial of them, ſo ſhe 
promiſeth to continue, that they ſhall all be examined to abide the 
trial, and true touchſtone of the law. Some others of her coun-- 
cellors ſpoke i in a higher ſtrain, '< One gentleman, ſaid Sir Robert 
Cecil, went about to poſſeſs us with the execution of a law in 
antient record, 5 and 7 Edward III, likely enough to be true, 
when the king was afraid of the ſubject. In former times all ſat 
together, as well the king as the ſubject; and then it was no pre- 
judice to his prerogative to have ſuch a monopoly examined.“ If. 
you ſtand up6n the law; and diſpute the prerogative, hear what 
Bracton ſays [5], Prærogativam noſtram nemo audeat diſputare. 


[4] Ibid. p. 649... 
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I have heard. myſelf, being in my coach, theſe words ſpoken aloud : 
God proſper thoſe, that further the overthrow of theſe monopo- 
lies : God ſend that the prerogative touch not our liberty. I will 
not wrong any one ſo much as to imagine, that he was of this aſſem- 
bly ; yet let me give you this note that the times were never more 
diſorderly, and men are too apt to make ill interpretations of good 
meanings: I think, that theſe perſons would be glad that all ſove- 
reignty was converted into popularity. Sir Francis Bacon, in 
like manner, declared ſtrongly, in the houſe of commons, upon 
this ſubject. that the commons ought, not to deal, or Judge of, or 
meddle with, her majeſty's prerogative [i]. 

Bo r, at length, the remonſtrances and 100 af the het. 
of commons had ſome effect. Queen Elizabeth, in her 44th year, 
publiſhed a proclamation, declaring. thaſe grants to be null and 
void, and leaving them to be tried at common law. And, in a 
ſpeech to a committee of parliament, ſhe ſaid, I would rather 
« loſe my heart or hand, than that either ſhould conſent to allow. 
« ſuch, privileges to engroſlers, as may turn to the damage of my 
« people [&. Though ſtill the crown, went on to grant mono- 
polies, as appears by ſeveral ſet on foot, in 92 Jos: of n L, 
by the king's letters patents. 

Bur, to put an end to all grievances of this kind, thas was an 
at made againſt monopolies, 2 1 James I. chap. 3, by which it is 
declared, that all monopolies, &c. are altogether contrary to the 
laws of this realm; and ſo are; and ſhall be, utterly void, and of 
none effect; and in nowiſe to be put in uſe or execution. And 
that all ſuch grants of monopolies, &6c;) ſhall be ever hereafter 
tried according to the common laws, of this realm, and not other- 
wiſe. The party grieved, by ſuch grants or monopolies, ſhall re- 
cover treble damages and double coſts, by action in the courts at 
Weſtminſter. And whoever ſtays, or procures judgment to be 
ſtayed or delayed upon ſuch actions, ſhall incur a premunire. 
The crown can only grant excluſive m for fares Fe. 
new manufactures and inventiog sk 


[5] Dews, ibid. p. 6486. [l] — Elizabeth, p. Gat ry! 
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By which ſtatute, one ſhould- imagine, all ſuch hindrances to 


* * and ſuch chargeable; and oppreſſive vexations to the ſubjects, 


were effectually removed. But, in the reigns of Charles I and 
Charles II, wers there not ſevetal patents granted, in the way of 
monopolies, equally detrimental to trade, and oppreſſive to the 
ſubject, with any of thoſe heretofore ſo much complained of? 
I is farther held, by our lawyers, that the crown: hath. not a 
right ſo much as to create any new offices, with falaries annexed 


to them to be paid by the people. This is a way of raiſing money 


that has been often practiſed in other countries of Europe: it has 
been done very much in France, and has brought in great ſums of 
money to the crown. ff Les coffres de Lepargne etant vuides, il 
« falloit avoir recourſe, au plus faſcheux moyens pour recouvrer 
« de Largent, particulicrement! ala creation de nouveaux offices, 
« dont. les Italiens fourniſſent les titres, et le roi, Henry III, de 
4 KfFrance, perſuadoient que cette multiplication Etoit un excellent 
% moyen d'avoir de Targent ſans violenter perſonne, et de rendre 
ela puiſſance du roi plus .abſolue en rempliſſant toutes les villes 
des creatures qui fuſſent A lui, et qu'il tint obligées, par la crainte 
« de. perdre leur charges, de lui aider à fouler leurs ſujets [/].” 


Tuis practice went the more eaſily down. i in France, becauſe | 


that people, as De Comines obſerves, love to be in office, but it 


is in its nature productive of many and great inconveniences; for 


it encourages extortion and many other kinds of outrages. And 
as it is, in effect, a way of raiſing money and burdening the ſub- 


je, ho muſt bear the charge of ſuch officers, without their con- 


ſent, in parliament, it hath not been ſubmitted to in England, when 
attempted on the part of the crown. 


KinG Edward III, had granted to Robert Poley, of N orwich, | 


a new office for meaſuring bf worſteads, with a new fee; but it 
was, at the petition of the commons, reſolved, in parliament, to be 
void, and afterwards was revoked by the authority of parlia- 
ment [n]; and the like is the law in all caſes, ſays Lord Coke []. 


[I Mezeray, Henry III. vol. iii. p. 1130. Im] Cott. Abr. p. 71. 


[i] ad loft. p. 534 | 
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There was a petition, in parliament, to the like purpoſe 13 Henry 
IV [op]; here the commens complain that an ofſies was ereftetd 
for meaſurage of cloths and canvas, with a new fetg for the ſame, 
by the e of the king's letters Patents, alid pray that theſe 
lettets patents might be revoked ; for that the King could erect 
no offices with new fees to be taken of the people, WhO cannot 
legally be ſo charged but by parliament. The king's anſwer, in 

parliament, was, that the ſtatutes heretofbre provided, for this 
purpoſe, ſhall be obſerved: which ſtatutes were 2 5 Edward I, and 


34 Edward I, &c. and accordingly judgment was alſo given in the 
King's Bench: ſo that this point was both reſolved, in 3 


and adjudged by law, according to theſe ſtatutes Il. 
AccorvDINGLY, by 12 Cat. II. cap. iv. ſect. 7, it is child, 
that the cuſtomers, collectors, and all other his miajeſty's officers, 
in the ſeveral ports, concerned in the receipt of the cuſtoms, ſhall 
receive only ſuch fees as were taken in 4 James I, until ſuch time 
as the ſaid fees ſhall be otherwiſe ſettled, by authority of pat- 
liament. And by 12 Car. II. cap. 32. 34. his majeſty is autho- 
rized to nominate and appoint ſuch; and ſo many, commiſſioners, 
and ſubordinate officers, for the management of the exciſe, as he 
ſhall think proper: and by ſect. 33. of the ſaid act, all the ſaid 
commiſſioners and officers are to be fworn to take no ſee or re- 
ward, for the execution of the ſaid office, from any other perſon 
than from his majeſty, or thoſe whom his majeſty ſhall appoint in 
that behalf. Theſe proviſions implied that, without-parliament, 
no offices could be created by the crown, that would be either im- 
nn or W wee worn ane . TIEN, 
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He {ct forth ſome of the illegal end, "OY many 
of our antient kings purſued,” for the raifing of tn6ney; by 
their own authority, without the aſſent of parliament, I ſhall pro- 
ceed to point out” ſome other practices, which they purſued for 
the ſame purpoſe, which were no leſs oppreſſive to the ſubject, 
though, in thoſe days, they were deemed legal, and which, at pre- 

ſent, we have happily got rid of. And herein I ſhall begin with 
purveyance, an oppreſſion, in former ages, fo 'big that all other op- 
preſſions ſeemed to be ſwallowed up in that one. This Was ori- 
ginally, without doubt, a legal right in the crown; "being? of a like 
nature with ſome prerogatives ſtill enjoyed by foreign princes: it 
was intended for the making more Jlentifal and choice proviſion 
for the houſeholds of princes; and for their better accommodation 
when they travelled, in thoſe ages in which accommodations re- 


quiſite were not very eaſy to be met with [ * i i ef 
Bor this branch of the prerogative w antiently ſo uſed as to 


1351115 


be uncommonly oppreſſive to the ſubject. We find ſome traces 
of it before the Norman conqueſt [7]: Canute fays, Omnibus 


„ hant porro impertimus alleviationem, ut quo prius opprime- 


oe) batur onere, populum | liberemus. Imprimis, præfectis meis 


omnibus mando, ut ex prædlis meis proprlis, quæ mihi fuerint 
„ad victum neceffaria, ſuppeditent; neque alius duiſquam victui 
noſtro alimenta Præſtare invitus cogatur [a].“ Henry T, with 
the advice of archbiſhop Anſelm and that of his council, endea- 
voured to redreſs ſeveral grievances, which the people of this na- 
tion had ſuffered in the reign of his brother William Rufus. 
I And to 1 944 the great abuſes of the purveyors, which had fo 


| TEIN i AH) 
[4] See Bacon's Govern. of Eng. part i. b. 166. 4 LL. Canut. cap. PR 
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much diſtracted the government, and oppreſſed the people [c]. 
But the regulations of this prince were not carried into execution, 
or did not anſwer the end propoſed; for we are told by Lord 
Coke [u], that, before the ſtatute of 28 Edward I, the inſolence 
of the purveyors, bearing themſelves ſo proudly under the great 
officers of the king's houſehold, grew to that height, that they 
would take what, and as much as, they pleaſed; and many times 
where it. might leaſt be ſpared, and for others than for the king's 
houſehold; and ſometimes would pay nothing, and many times 
leſs than the true value: and many pexſons would make . 
ance without any warrant at all. 

Ix order to prevent theſe grievances, hich. are alſo recited ane 
acknowledged. in the, ſtatute. Articuli ſuper chartas, cap. 2. the 
famous ſtatute 28 Edward I, was made. But this law had not the 
defired effect; for in 11 Edward II, there was a complaint, that 
divers following the court, «© bona ſubditorum, nomine regis, et 
« hoſpitia captant. And in the ſame year it was ordered, that 
no man ſhall take “ victualia aut alia mercimonia contra volunta- 
« tem poſſeſſorum, * prius ſoluto precio ſ].“ But in 1 3 Edward 
III, the commons, in parliament, deſired that the purveyors, 
though with the king's commiſſion, might be arreſted, if they did 
not pay for what they had. And again, the 1th of this reign, the 
commons deſired a remedy againſt the outrageous takings. of the 
purveyors; to which the king anſwered, that the ſtatutes ſhould 
be obſerved. And in the 18th, 25th, and 36th. years of this 
prince, there were ſtatutes made to reſtrain the violences of the 
purveyors: and another in 1 Richard II, another 7 Richard II, 
and another in 4 Henry IV. Vet it ſeems as if they all ſignified 
but little; for in g Henry IV, two fifteenths were granted, in par- 
liament, upon condition that the purveyors ſhould not take their 
goods and carriages againſt their wills. 

Bu r, even after this grant, we find the commons, 8 Henry IV. 
praying payment for victuals taken by the purveyors, due ſince the 
time of the king's coronation; and the ny next year, the ſpeaker 


[.] Spelm. in Henry I, [s] 2d Inſt, p. 3 | os AO of 
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of the houſe of commons, in parliament, complained againſt the 
abuſes of purveyors. In 1 Henry VI, there is a printed ſtatute 
againſt them. Another 11 Henry VI, and another 23 (Henry VI. 
However theſe grievances continued to much later times; for the 
houſe of commons complained to King James I, that there Was 
a. general extreme, unjuſt, crying oppreſſion practiſed by | cart- 
takers and purveyors ; who have ravaged and ranſacked the coun- 
try, ſince your majeſty's coming mn us, far more 2 under 
any of your royal progenitors [x]. Wahn al ang 
Tur advantage ariſing to the crown from purveyance, as to 
ſaving houſehold expences, was, in 35 Elizabeth, eſtimated, com- 
munibus annis, at 25, oco J. per ann. in 3 James I at 40, o00 J. 
per ann. and in the reign of Charles I, at near 50, ooo l. per 
annum [y]. Some perſons were of the opinion, that this prerogative 
was inſeparable from the, crown, ſo that it could not be taken 
away. Lord Coke and Sir Robert Atkins ſay it is, in expreſs 
terms[z]. And fo does Sir Robert Cotton. And Fabian Philips, 
in Charles the Second's time, wrote a long treatiſe, in which he 
profeſſes to ſhew the eme and, 1 other en hag: ne- 
ceſſity of it. 

Bur, happily for the mate the 8 of Fu Fry parlia- 
ment after Charles II was reſtored were of a different opinion, 
and were able to prevail upon that prince to conſent to give it up. 
Accordingly, by Charles II, the right to purveyance in the crown 
was entirely aboliſhed, except as to particulars neceſſary for the 
accommodation of the king in his progreſſes. And though the 
abolition of this right of purveyance may ſeem to have been 
chiefly of advantage to the lower kind of people, as farmers, &c. 
who were moſt expoſed to the takings and oppreſſions of the 
purveyors, yet, in reality, it affected even the higheſt people; 
. whole lands being rented by theſe. farmers, if the latzer ec op- 
preſſed, they were ſo much leſs able to pay their rents. | 

ANOTHER. very, conſiderable advantage which we — n 
over our anceſtors is, that the King cannot billet or quarter 10 


[x] Hale of Parl. p. 233. v1 Phil, Govern, of Eng. p- 262. | 
[Lz] Diſp. Power. p. 54. | 
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ſoldiers, or other perſons, upon private houſes, unleſs by the free 

conſent of the owners, ' Of what advantage it is to be exempted 
from this burthen, any perſon may judge, either from his own 
imagination of the-inconveniences of it, or from the accounts we 
have of them as ſuffered in other countries. The account we 
have from the ſtates of France, aſſembled at Tours, of the miſer- 
able condition of the poor farmers of that kingdom, will not give 
us a bad idea of this matter. · Les gens de guerre ſont ſouldoyez 

« pour le defendement de l' oppreſſion: et ce ſont ceux qui plus 

«« Voppreſlent. | Il faut que le pauvre laboureur paye et ſouldoye 
ceux qui le battent, qui le delogent de fa maiſon, qui le font 
« coucher à terre, qui le otent ſa ſubſtance. Mais ils ſont plus 
malheureux, car l homme de guerre ne ſe contentera point des 

„ biens qu'il trouvera en Vh6tel de laboureur, ains il le contraindra 
* a gros coups de baton, où de voulge, a aller querir de vin en la 
4e ville, du pain blanc, du poiſſon, efpicerie, et autres choſes ex- 
e ceſſives, et, à la verite, fi n' Etoit Dieu qui conſeille les nen et 
leur donne patience, ils cherroient en deſeſpoir.” 

sven was the bleſſed ate of the poorer fort of people in chat 

1 in former ages; and if any perſon thinks that nothing 
of this ſort has been done in France of late years, I deſire he 
would only enquire of what paſſed in thoſe provinces of that king- 
dom where the proteſtants reſided, in the reign of Lewis XIV. 
And I doubt not but he will hear of ftill greater oppreflions and 
barbarities, from the logements of the dragoons, than theſe I have 

mentioned above. Indeed, the ſubjects mult be at all times liable 
to them, where this. power of free quartering ſoldiers, upon pri- 

vate families, is in as crown, unreſtrained and rem be _y 
laws. 

In England, v we had u no „tig armies lend nor quartering 
ſoldiers in time of peace; ſo that there was no proviſion made for 
quartering any at common law, or by any ſtatute that I know of. 

Vet ſometimes our kings did thus oppreſs the people. In the two 
firſt reigns after the Conqueſt, it ſeems to have been practiſed to 
give free quarter, in private houſes, againſt the will of the owner. 


For Henry I, in his charter to the city of London, exempts them 
| thenceforth 


+ 
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thenceforth from that burthen. Neque de mea analig webade 
« alia, vi, alicui hoſpitium liberetur [a].“ "617904 OV avg 
Ix the reign « of Edward III, the commons, in eee 
plained of being oppreſſed with the free quartering of ſoldiers [a]; 
and in 8 Henry VI, the commons petition that all ſuch ſoldiets, 
as paſs through the realm, do pay for their victuals and lodging. 
To which the king anſwered, that he would be adviſed [cl. And 
in the reign of Charles I, this quartering of ſoldiers Was not only 
practiſed, but that in ſuch à degree, that the houſe of commons 
complained loudly of it to the king [d]; that, in apparent viola- 
tion of the antient and undoubted right of all your majeſty's loyal 
ſubjects of this your kingdom in general, and to the grievous and 
inſuppottable detriment of many countries and perſons in parti- 
cular, 4 new and almoſt unheard-of way hath been invented, and 
put in practice, to lay ſoldiers upon them, ſcattered in companies 
here and there, even in the heart and bowels of the kingdom, and 


to compel many of your majeſty's ſubjects to receive and lodge 
them in their own houſes, and both themſelves and others to con- 


tribute towards the maintenance of them; to the exceeding great 


detriment of your majeſty, the general terror of all, and the utter 
undoing of many of your people [ez]. And the fame author ob- 
ſerves, that in 2 Car. L the ſoldiers broke out with great diſorders, 

they maſtered the people, diſturbed the peace of families and the 
civil government of the land: there were frequent robberies, 
burglaries, rapes, rapines, murders, and barbarous cruelties. And 
unto ſuch places as did not tamely ſubmit to the counſellors. of this 


prince (though there was very little oppoſition to the meaſures of 


the court at that time) the ſoldiers were ſent for a puniſhment; 
and, wherever they came, there was a general outcry: the high- 
ways were dangerous, and the markets unfrequented. But in op- 


poſition to theſe practices, the commons, in parliament, affirmed, 


that every ſubje of this kingdom had a full property in his goods; 
e in the petition of right, they demanded it, as their "m—_—_ 


lei Brady of Burghs, Append. „ [61 Brady's Edward IT, p. 239. 
[4] Cott. Abr. p- 595 | [4] Ruſby. vol. i. p. 548, (Le] Ruſbyy.. 
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freedom, to have the ſoldiers and mariners quartered upon any 


private perſons, contrary to their conſent, withdrawn, to rn 
the king anſwered, . Soit droit fait comme il eſt defire f]. 
By a elauſe in an act of parliament 31 Charles II, it is An . 
and enacted, that no officer, civil or military, nor other perſon 
whatſoeyer, ſhould from thenceforth preſume to place, quarter, or 
billet any ſoldier or ſoldiers, upon any ſubject or inhabitant of this 
realm, of what degree, quality, or profeſſion ſoever, without his 
conſent. And the quartering which is now allowed upon public 
houſes, victuallers and the like, is only by virtue of a clauſe in 
the mutiny act, which is made every year, and Expires at the end 
of it; ſo that it is entirely at the will of the parliament whether 
this power ſhall be continued in the crown or not: and in all the 
mutiny acts, proviſion is made, that the proviſions given. to the 
ſoldiers and their horſes, ſo quartered, ſhall be paid for duly at 
| ſettled rates. In a word, there is, at preſent, no way left for the 
crown to raiſe money upon any of the ſubjects, except by conſent 
of parliament. And when money is to be raiſed upon the ſub- 
jects, all bills for that purpoſe muſt take their riſe in the houſe of 
commons; who can beſt judge, and are moſt concerned to judge, 

what things it is moſt for the convenience of the people to haye 
the taxes laid upon: and who are always willing to receive peti- 
tions from them, or to hear reaſons from their repreſentatives, 
againſt any bill that is likely to bear too hard upon ane in 
general, or upon any particular part of them. 1 

Tux houſe of lords, though they can reject a money bill i in the 
whole, yet cannot make any alterations in it, or at leaſt not ſo as 
to increaſe the ſum given. And, in this particular, the commons 
have always been jealous of their privileges; for we find, in Rot. 
Parl. 9 Henry IV. No. 21. [g] a complaint of the commons, of 
a breach of privilege, in that the lords ſeveral times acquainted 
the king with what paſſed in parliament about a ſubſidy, before it 
was agreed upon. And 16 Car. I, it was reſolved, that the lords 
voting the propounding and declaring the matter of ſupply, before 


I/] Rapin, vol. vii. p. 39. 10 Cott. Abr p. 4 4 
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it was moved in the houſe of commons, was a breach of privilege 
of the houſe [4]. There have been inſtances formerly, when the 
lords have given money for themſelves and their tenants, ſeparate 

from the ſubſidy of the other commons. For 13 Edward III, the 
lords granted the king the tithe of all the corn growing upon 
their demeſnes; and the commons granted nothing [z}.z or, at 

leaſt, their aid was conditional [#] 12 Edward IV, the lords 

ſpiritual and temporal, by themſelves, granted to the king the 
tenth part of one whole year's revenue of all and ſingular their 

poſſeſſions: while, at the ſame time, the commons granted to the 

king 14, ooo archers, to ſerve the king, at their ooſts, for one 

year; the ſame to be levied out of ah men's lands, EY to 
proportion (II]. 

Bu v of late, there has not wing attempt 6 aan 
to make any ſeparate grant of that nature: ſo that the ſole right 
of giving riſe to money bills, and determining the amount of the 
ſums to be raiſed, ſeems to be allowed to the houſe of commons. 
The parliament, at preſent, in granting money, does for the moſt 
part appropriate it to particular ſervices, whereby the application 

of it is the more effectually ſecured. This was likewiſe done for- 
-merly, upon ſome occafions. 1 Richard II, there was an appro- 
-priation of a ſubſidy given, to the uſe of the war only: and 
Philpot and Walworth were appointed receivers and keepers of it 
to that uſe fu. And in the latter end of the reign of Edward III. 
there was ſuch another appropriation either made, or requeſted, by 
the commons [a]. 5 Richard II, a ſubſidy of tonnage and poundage 
was granted, upon conditien that it ſhould be applied for the ſea- 
ſervice, and for no other purpoſe. 6 Henry IV, the commons ap- 
propriated the ſubſidies they granted to the uſe of the war, and 
appointed Lord Futnival and Sir John Pelham receivers and keepers 
of the money for that uſe ol. This caution however was not 
often obſerved, except in caſes where bad or weak en 
wes fuſpsRied from: tons: Nr =: of 
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Bur, ſince the Revolution, the method of appropriations hath 
been generally imroduced: which naturally ſecures the right ap- 
plication of the money, and gives a right of enquiring whether this. 7 
appropriation. has been duly obſerved, and of making any altera- 
tion that may be afterwards found proper and expedient. And 
when money is granted by parliament, the commiſſioners who are 
to be employed in raiſing it, are, in caſe of the land tax, named 
by the houſe of commons itſelf: a circumſtance which was 
thought of no ſmall importance, by the ſtates: of France, When 
they had the privilege of raiſing n a then ann named 
their own commiſſioners (J]. 

Arx preſent, in France, the king beringt igel that right, . 
there are great complaints made of the oppreſſive practices of thoſe. 
who are concerned in levying the royal revenue. Un collecteur 
« impoſe a un homme à la taille deux ou trois fois au de la de ſon 
4 revenu comment ſe pourvoir. Il faut payer par proviſion 
Jes trois où quatre cens ecus, a quoi eſt tax un homme qui nen 
«« poſſede pas la moitie de revenu. Apres, un peut ſe pourvoit. 
Ce'ſt à dire monter de barreau en barreau juſque à une cour 
_ «« ſouveraine; plaider trois o quatre ans, conſumer en frais de 
«juſtice - trois fois autant que vaut le principal: et au bout de 
tout cela ne rien retirer. Car ceux qui manient les affaires du 
roi, et qui exercent ſes droits, ont toujours raiſon []. This 
account may poſſibly be ſomewhat aggravated; but that it is not 
altogether without foundation appears from a' writer; leſs to be 
ſuſpected, who repreſents to the king of France, * that the avarice 
« of the farmers of taxes is ſuch, that, provided they can fill. their 
<<. pockets, they care not how much mop r che glory of en 
*© name le]. | 

-HerE in England, che right of naming. cind) elloiniiby com- 
miſſioners for taxes wos antiently in the crow and was commonly 
exerted by it [a]. In the aid which was granted to Henry III. 
when Magna Charta was paſſed, there is the form of the com- 
miſſion [?]; and in the other grants which came afterwards, the 

- fp} See Paſq. Rech. de la Tailles, and Van s Dixme Royale. ; 

(4) Les Soupirs de France, part ii. p. 17. * 171 Tat. polit. de Colbett, 


p. 322. DL See Brady of Burghs, p. 30. [io] Rot. Parl. 29 Henry 
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king is deſired to iſſue out his commiſſions for the levying chem as 
cuſtomably i 4]. The commiſſioners, by thoſe commiſſions, had 
power to examine all men upon oath, as to the true value of their 


eſtates [zul. In. the maſt antient times, dhe tallages were uſually 


impoſed and, {t-by.,the. king's. judiciers, in their reſpeckiye iters; 
Kut, eee eee appointed. by, the king l 


purpoſe. 
BEFORE 8 Edward III, there were two hints taxors appoint- 


Ly by the king, incevery county; who. appointed twelve in every . 
hundred, to rate every man's;perſonal eſtate, according to the true 


value; and then to eyy, ſuch: a part of it as was. granted in par- 
liament. Theſe chief taxers alſo appointed ſuch, and ſo many as 


they thought fit; in, eyery city and town of the king's demeſne, 
to enquire into every man's perſonal eſtate in. thoſe places, and to 
levy ſuch part thereof as had been granted, i in parliament [x]. 
And that they might value every man's eſtate truly, theſe taxers 
were ſworn not to do otherwiſe for love or hatred. But 8 Edward 


III, there was complaint made to that prince, by parliament, 


that the taxers and collectors, for bribes, ſpared ſome, men, and, 
by colour of their office, extorted from others more than they 
ought to pay, and applied it to their own uſe. Whereupon there 
were commiſſioners ſent by the king through all England, to ſettle 
and agree with, the ſeveral cities and burghs, what they ſhould pa 
reſpectively, for tenths and fifteenths, &c. which ſums were fixe 
upon the particular cities and burghs reſpectiyely for the future, 
and were made the ſtandards of all future taxations [y. 21 Edwatd 
III, the commons complained, that divers extortions and grievances 


were done to the people, by the collectors of vel, and the taxers 


erben tallages and their deputies [2 J. oh el 
Tuo ſtill the chief taxers and commiſſioners were named 
ung appointed by the crown, yet, 25 Edward III, the commons 


Petitioned,. that none of their havs might be made collectors of F 


([I Rot. Par 6 Richard I, No; 16, ibid. 2 Henry IV. N- 9. and ibid. 4 Henty 
VI. Ne. 111 s Mados's Hit.“ Excheq. „p. 564," [Brady of 
Burghs, p. 39- MS  [#] Cott. Abr. p. 62. 
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the af granted. But the king denied their requeſt fan However, 
they petitioned for the ſame thing, 45 Edward III, but ſtill in 
vain. But in the 51ſt of this reign, the king granted their ro- 
queſt [5]. Commiſſioners, for levying the aids granted by par- 
liament, were appointed and named by the crown, 34 and 37 
Henry VIII, 2 and 3 Edward VI, 4 and 5 Philip 3 
and 22 Charles II. 

Bur at preſent, and fince the Revolution, the power of naming 
eommiſſioners, for the land tax, is exerciſed only by the houſe of 
commons yearly,.in the act by which that aid is granted. Theſe 
commiſtioners- muſt be perſons of ſome figure and credit in their 
ſevetal counties; the qualification to act in that capacity — 
100 J. per ann. in that county where they act. Their knowledge 
of each other's fortunes, and their neig hood, will diſpoſe 
them to act equitably by each other. And as theft proviſions are 
made for the eaſe of the ſubject, in raifing the land- tax, ſo in all 
other impoſitlons upon goods, the like care is taken to prevent any 
grievance,.as much as may be. The king has indeed the nomi- 
nation of the commiſſioners of the cuſtorns and of the exciſe; and 
by them, or by the commiſſionets of the treaſury; he can nomi- 
nate all the ſubordinate officers of each: and the commiſſioners 
* exciſe have a judicial authority, in ſome caſes, without any ap- 
zeal, but to the commiſſioners. of appeals, alſo nominated by the 
King; of in the country to. the juſtices of the peace, i 
quarter feffions, who are alſo named by the lord chancellor. 

Howvxx, their methods of proceeding are ſo far — 
dy Y parliament, and they are ſo much under its eye and cortection, 
hit there is no room for any great grievance or oppreſſion. Nor. 
have we, in fact, hitherto heard of any committed- by them 3 
though the extenſion of the exciſe laws, and thereby depriving. 
Engin ſubjects of that antient and conſtitutional method of trial 
- 4by juries, which has ſtood the teſt of fo many ages, and been one 
of the great bulwarks of our liberties, will always be looked upon 
with __ horror and deteſtation ch eitel gen. "es TRE 


[4] Cot-dbe pong 765 Ibid. p. 148. 
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gat cart taken for the caſe of the ſubject, in regard to levying of 


money granted, as can well be, conſiſtently with preſerving the 
rights of the crown : at the ſame time, that the right of -giving 
money is now unqueſtionably ſettled to belong to the parliament 
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N ps 1-4 of this unqueſtionably-eſtablibed * that 
1 no money can be raiſed but by the authority of parliament, the 
nation has a greater and more effectual ſecurity, than it would 
otherwiſe have, of annual meetings of its parliament. Indeed it 
is not very clear whether, by the laws now in force, the nation is 
entitled to a ſeſſion, of its. parliament, more than once every three 
years. Far though, perhaps, it was in purſuance of the antient 
conſtitution or cuſtom of the realm, that an act of parliament Was 


made in 4 Edward III. providing, that there ſhould, be a parlia- 


ment held once every year, or more often if need ſhould be: and 
though this act was inforced with another in 36 Edward III. ſtat. 
1. cap. 10. rather more expreſſive than the former, becauſe the 
clauſe if need be” was left out; yet theſe acts were not ne 
obſerved from the beginning. | 
Douzixd the Saxon conſtitution. we, are Pao e 1 2 = 
Mirror of juſtices, chap. 1. ſect. 3. that «+ pur le eſtate del royalme 
« fiſt le roy Alfred aſſembler les comittees, et ordeigne pur 2 
«« perpetuelle que a deux foits par I'an ou plus fouyent, pur meſtier 
l en tempts de peace, ſe aſſembleront à Londres pur parliamenter 
« ſur le guidement del people de Dieu, coment gens ſe garderent 
de peche; viverent en quiet. et receiverent droit per certaine 
*« uſages et ſaints jugements. Per cet eſtatute, ſe fierent pluſieurs 


« ordinances par pluſieurs roys juſque al ore * : quelles ordi- 
| «© nances 
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% nances ſont diſuſes per moin ſages ; et pur default que elles ne 
E ſont my miſe en eſcript, et publies en certaine. And in chap. 
5. ſect. 1. it is further faid, that-« Abuſion eſt que où les parle- 
« ments ſe duiſſent faire pur le ſalvation des almes des treſpaſſors 
146 et ces à Londres, et deux foits per an. La ne ſe font ils ore 
« forſque rarement, et à la volunt le roy par aides et cuilets de 
*« treſore, &c. Many other authors were of the ſame opinion [a]; 
7. 6; that, before the Norman conqueſt, it was eſtabliſhed by law 
for parliaments to be held twice a year. But, on the other hand, 
many learned men have thought, that there is no great force in 
either of theſe authorities, for the proof of this point. PN 
BecAvuse, in the: firſt place, parliaments, in thoſe ages, were 
held at other places as well as at London. Particularly King 
Ethelſtan, who was not long after Alfred, held great councils or 
parliaments at Grately, Exeter, Feverſham, Thunderfield, and 
Thitlanbirig, as well as at London [4]; which appears from his 
laws which we have extant. Now he would hardly have done fo, 
had there been any expreſs kw of Alfred's, as the Mirror fays, 
that London ſhould be the only place for Bölding parliaments. 
But, ſecondly, there is reaſon to doubt whether the author of the 
Mirror, who lived in the time of Edward II, had ever ſeen ſuch 
a law, as he mentions, of Alfred's. Becauſe, if any ſuch law had 
been known in that time, it would probably have been quoted by 
the lords ordainers, i in 3 Edward II, who, in the 29th article of 
their ordinances, appoint, that the king ſhall hold a parliament 
once every year, or twice if there be need: they would probably 
have alledged ſuch an antient law, had they known it, to give 
coufitenance to 'their new ordinances. Or, it is not improbable 
that the author of the Mirror, finding that Alfred had made ſeveral 
regulations in the policy of this nation, and that among others 
he had appointed two general ſhire-gemotes, or general county 
courts, every year, he underſtood thoſe meetings to have been par- 
minen, For, in fact, this very miſtake has been 


(a) 85 Sir Robert Atkyns of Parl. p. 59. Biſhop Atterbury's Rights dec. of a 
Convocation, p. 31, 32+ [45] Hody's Convoc. p. 08 | | 
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made by ſome modern authors, from the law of Edward the Con- 
feſſor, (tit. de Greve) which law, though they repreſent it as ſpeak- | 
ing of parliamentary conventions, ook "_ means nothing more 
than full county courts [c). N 
HowEvER, though there be no ſufficient evidence that Foot was 
ever any law for annual parliaments, there is evidence enough 
that there were ſuch parliamentary aſſemblies held frequently at 
the king's court, on the three great feſtivals of Chriſtmas, Eaſter, 
and Whitſuntide, Even in the Saxon times, the great men uſed to 
appear at court, on thoſe ſolemn occafions, in ſtate, to pay their . 
duty to the king [4]; and, when the feaſting was over, they often 
uſed to aſſemble in a parliamentary way, to conſider any buſineſs 
that wanted to be diſpatched. And this cuſtom continued, after 
the Norman conqueſt, till the reign of Henry II, from whence fe — 
ward it was by degrees laid aſide. | | 
So that the nation had been antiently ud to parliamentary 
meetings; and therefore it is no wonder, that when they came 
to be too little practiſed, and grievances aroſe thereupon, which 
could have no remedy, the nation ſhould petition for, and obtain, 
remedy by the law, 4 Edward III, for frequent parliaments. The 
petitions of the commons, in parliament, in 50 Edward III, and 
1 Richard II, that parliaments might beholden every year, plainly 
implied that they had not been ſo holden. Nor have they been 
more exactly obſerved in moſt of the ſucceeding - times; at leaſt 
not ſince the reign of Henry VII. For, from his time, to that of 
William III, there have been, in moſt of the reigns, intermiſſions 
of holding parliaments for ' ſeveral years together. On this ac- 
count, ſome perſons have thought that our kings all along looked 
upon it, as the right-of their crown, to judge whether there would 
be need of a parliament every year or not; and that the clauſe «* if 
need be” was intended to refer this matter to their judgment fe}: | 
And, indeed, the anſwer made by Richard II, to the Prion of the 


[4] 1 8 Eccleſ, Janet, 22.2, and Wake's State of the Church, Pp. I 2 551 36. 
fla] See Hody of Convoc. p. 58. who quotes ſeveral antient authors to prove this 
point. 1 le] See duke of Buckingham's ſpeech, in Echard's Hiſt. Engl. 
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commons for annual parliaments, in the firſt year af his reign, as 
it is repreſented in Cotton's Abridgment of the Rolls of Parlia- 
ment, may ſcem to intimate that. prince thought ſo. For there 
he is made to ſay, that as to holding a.parliament every year, let 
the ſtatute made for the ſame be held, but the king will have his 
pleaſure: which expreſſion ſeemed to imply, that he was a judge 
whether a-parliament ought to be held or no, even though that 
ſtatute was allowed to ſtand in force. 

Bur when we ſec, in the rolls at large, the true anſwer of this 
king. there is no colour for putting this interpretation upon it. 
The petition of the commons was, that ** pleſe a notre dit ſeigneur 

«« de tenir parlement un foitz per an, meynz et ceo en lieu con- 
„ venable [].“ To which the king anſwered, ** quant a ceo 
que parlement ſeroit tenuz chacun an ſoient les eſtatuts ent fait 
„ tenuz et gardez. Mais quant à lieu ou le parlement ſe tendra 
le roy eut ſa volonte;” which plainly implies, that the former 
was not his will. Agreeably to this, amongſt the cauſes for which 
the parliament, in 2 Richard II, was called, the biſhop of St. 
David's, by the king's command, declared this for one [g]. © ſe- 
% condement- pour ce que autrefois à la priere des ſeigneurs et 
% communes eſtoit ordaignes et afſentrez que parlement ſerroit 
<4 tenuz chacun an; meſme noſtre ſeigneur le roy veuillant tout 
4 dis faire tenir tout bonne covenant, et mettre en execution chacun 
* ordinance fait en ſes parlements, fi ad il purtant fait ſemondre 
% parlement. 

Tuzsn :paſſages ſhew clearly enough, that the king knew it to 
be the deſign of thoſe acts of Edward III, that a parliament ſhould, 
without fail, be held every year; and not that the king ſhould 
determine whether it would be convenient to hold one or not. 
For if that had been all, the acts would have been made to no 
purpoſe: as the king had the ſame authority before. thoſe acts were 
made, and conſequently the end of making them was plainly.to 
aſcertain the advantage the nation would receive in having a yearly 
parliament, But whatever the ſucceeding princes came to think 


III Kot. Pail, x Richard II. Ne. 99. [ei Ibid. 2-Richard II. Ne. 4. 
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of the ſtatutes, they did, in fact, as I have already obſervedy ſhe w- 
but little regard to them. And their lawyers Nan to have in- 
formed them, that they were not obliged to have any; for the 
Lord Chief Juſtioe Finch, in the trial of Hamden [5], aid; that 
the king is not bound to call the parliament but when he pleaſeth. 4 
And Charles I Ii, - publiſhed a proclamation, in which, among 
other things, he ſays, that . whereas, for ſeveral ill ends; the 
calling of another parliament is divulged, his majeſty deelares, 
that the late abuſe having, for the preſent, driven his majeſty 
% unwillingly out of that courſe, he ſhall account it preſumption 
for any to preſcribe any time to his majeſty for parliaments; the 
« calling, continuing; and diſſolving of which' are in the king 8 
n power.” 

AFTER this and many other attacks of the like kind, the nion 
came to be ſo little ſenſible of the force of thoſe acts of Edward 
III, though known to be unrepealed, that the act for triennial 
parliaments, 16 Charles II, even while it refers to thoſe ſtatutes, 
goes no farther than to declare, that the ſetting and holding of 
parliaments ſhall not be intermitted, or diſcontinued, above three 
years at the moſt : «© but that within three years from and after 
« the determination of this preſent parliament, and ſo, from time 
« to time; within three years, after the determination of any other 
66 parliament or parliaments, or if there be occaſion, more or of- 
« tener, your majeſty, your heirs, and ſucceſſors, do iſſur out your 
« writs for calling, aſſembling, and holding another parliament. 
« To the end that there may be a frequent calling, aſſembling, 
and holding of parliaments once in three years at the leaſt.” 
Which plainly implies that the intermiſſion of the fitting of par- 
liaments, for leſs than three years time, was not contrary to law; 
but that the crown, if it thought proper, might legally fo practiſe: 
for if it had been judged contrary 'to law, it certainly would not 
have been ſo much as tacitly permitted by an act of parliament. 

Accek Dive when it was moved, in the Houſe of lords, A. D. 
1677; that the nt of the parliament, made'in 29 Charles II, 
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OF TEMPORAL LIBERTY.” Part I. 
for fifteen months, was contrary to the ſtatutes of Edward III, 
abovementioned, and an illegal procedure, this motion was over- 
ruled, and the authors of it even committed to the tower. And 
none af the ſubſequent ſtatutes have made any farther regulation 
in in this particular: for the act for triennial parliaments, in b William 
and Mary, chap. 2, enacts only, that a parliament ſhall be holden 
once every three years at leaſt; and the act for ſeptennial parlia- 
ments, 1 George I. ſtat; 2. chap. 38, leaves this matter as it was 
before. So that, upon the whole, as the ſtatutes, relating to this 
matter, have been underſtood, and practiſed, it is not very clear 
whether the nation be intitled to any more than one ſeſſion of par- 
liament, and that as hogs as the king pleaſes, ance very as 
years. 

Bu the; circumſtances. of our nation are cbs at 1 and 
are likely to be ſuch for the future, that they will cauſe a neceſſity 
for the parliament's meeting, and ſitting to do buſineſs, ſome time 
in every year. For the money neceflary for paying the forces by 
ſea and land, for providing for the navy, the ordnance, and other 
emergent. national charges, is now wholly dependent upon parlia- 
mentary proviſion; and that proviſion is made but for one year, 


at a time; ſo that before another year comes on, there will be a 


neceſſity for a ſeſſion of parliament to renew this proviſion. Be- 
thoxity of puniſhing, in a ſummary way, by martial law, for the 
preſerxation of | diſcipline, and preventing mutiny and. deſertion 
among them, will be requiſite ; as alſo an authority to Ss the 
troops into fit quarters. 

Fon to exerciſe, theſe authorities, unless they be given by par- 
liament, is declared to be contrary to law, by the petition of right, 

3 Charles I, and by the declaration of rights, 1 William and Mary, 
= 6, and many times. fince, in the preambles. to the ſtatutes 
made. yeaaly againſt mutiny and. deſertion.z ſo that without ſuch 
authority the troops cannot legally be billetted even upon public 
houſes. — the acts of parliament that grant this power to the 
crown are made only for one year, and expire at the end of it : 


hence therefore 17 is evident, that, if the law be duly regarded, 
1 there 
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there is, and will be, a neceflity for a meeting of the 28 
and of their fitting to do buſineſs, ſome time in cach ant 
Ap when the parliament is met, though indeed 0 me of 
theit ſeſſion depends upon the king, yet they have in their 'owh 
hands the means of engaging im to conitibot their ſeſflon as log 
as the national intereſt appears to them to require it. F6r they 
are at liberty to treat upon whatever" bufineſs they think proper, 
and to make whitever applications to the erowtt they' think fit, 
before they grant any Tupplics, or the' other nebellary pom 
abovertenAhed dab (55 ente 10.0419; 09:51 adt{de! 
Ix former times, the crown has Prebnbed to them both uh 
order of their ptoceeding upon buſineſs, afſd the nature of it! 
Le roi (Edward III) voet que toutes HEAD Ges petĩtions et 
* autres finguleres beſoignes demoetgent en ſuſpenſe, tanque cette 
ſoit mys à bon fin [4].” Again, Le roi (Richard II, par for 
„ chancelliet Mich. de la Pole) vous commande (vie! les grign. 
c et les Com. en Parl.) qu“ ayant due confideration 4165 necef- 
« faires matietes à vous 42 et à les importables 'tmiſtchiefs 
70 apparant; vous voulliez communer diligeaument fur les ma- 
«« tieres et remedies buſoignables, à tout le haſtè que vous pourrez 
te ouſtant de tout le communement d autre mitiete tollatetale'quel- 
ec conque en le moyen temps. Et poſtea tout auttè itnpertinente 
% matiere miſe A derriere pour le tems LJ.“ And, in this fame 
prince's reign, Trefilian and other judges, being contſulted whes 
ther, if the king propoſed articles of buſineſs for the parliament, 
the lords and commons were not obliged to 8⁰ upon thoſe articles 
firſt, declared that they were; and that if any one prafiingd to act 
contrary, he was to be puniſhed as à traitor wet el e t s 
Anp when, in oppoſition to this aſſumed prerogative! of the 
crown, the commons have formerly claimed the right of treating 
matters in what order they pleaſed, they could net gain 'that 
89101 | For in 2 Henty IV. 1 commons declared; that it was 
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not che uſe that they ſhould grant any ſubſidy velore they had 
anſwer to their petitions; and prayed. the obſervation of it from 
henceforth, | The king required a conference with the lords; and 
at the laſt day of parliament it was anſwered, that there was never 
any ſuch uſe ſeen, but that the, commons ſhould firſt make an end 
of all other things, which, uſe the king meant not to alter. And 
ſo late as Charles the Firſt's time, this point was much e 
between the court and the houſe of commons [el. Pan 
Aup they were not only under ſome reſtraint. as to the prder i in 

which they were to treat of buſineſs, but alſo as to the nature of | 
it. Some points they were not allowed to meddle with, unleſs. 
the crown. gave them leave. For inſtance, when, Thomas, Haxey, 
clerk, in the parliament, . 20, Richard II, delivered a-bill to the 
commons, againſt the multitude of biſhops and ladies who lived in 
the king's houſehold, and. were chargeable to it; defiring that the 
biſhops might be obliged to reſide upon their dioceſes, and the 
ladies to go to their own eſtates: and alſo complaining of a tax 

of 4 d. in, the pound, laid by the pope, laſt year, upon the clergy 
of the dioceſe, of Canterbury, againſt the 1 of our lord the 
king, to the deſtruction of the clergy, &c. [p]. 

Tux king, being informed of the bill, was very much ended. 

| telling the lords that the commons had thereby committed offence 

againſt him, his dignity and liberty Which he willed the lords 
to declare the next day to the commons: and his majeſty com- 
manded the duke of Lancaſter to charge Sir John Buſſie, ſpeaker 
of the houſe of commons, upon. his allegiance, to tell the duke the 
name bf, him who had delivered the bill to the commons. Soon 
after, the lords had a conference with the commons, and declared 
to them the will and commandment of the king; and purſuant 
thereto the commons delivered the bill, with the name of Thomas 
ene the exbibiter of it, unto the lords, which was given to He 
ſo . with the lords as that it Was declared and 8 Feb. 5. 
That if any one, of what ſtate or condition ſoever, ſhould move 
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[p] Rot. Parl. 15 Richard II. Ne. 15. 
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or excite the commons of parliament, or any other perſon, to 
make reformation of or in any thing which concerned the king's 
perſon, his government, or regalty, he ſhall be held as a traitor. 
| AND thereupon, Feb. 7, Thomas Haxey was brought before 
the king, the lords temporal, and the commons, in Alba Camera; 
and the bill being read, it was demanded whether he delivered the 
525 bill to the commons, or no. He anſwered he did, . et inten- 
e tione ſug. propter honorem t proficuum regis, ac dominorum, 
's « totius communitatis regni. But this was not admitted as a 
| gd plea; and judgment was immediately given againſt him as a 
traitor. The prelates proteſted againſt this proceeding, and pray- 
ed the king ta pardon Haxey, as far as to his life, and to grant 
them the cuſtody of him: which the king, did, and Haxey, after 
the parliament, was ended, got a full pardon, tf 1 IV 
IX 38. true, that; this whole. procedure againſt Haxey was ke 
verſed in a parliament held 1 Henry IV. Rot. Parl. Ne, 9. He 
cherein ſet forth, that he had been ii de yolonts du dite Richard 11,” 
athudged: a traitor, en contre droit et la courſe quel avoit uſſe 
devant en parlement, and prayed the king to cauſe the recotd 
and proceſs: of that judgment to be eraſed and annulled as erro- 
neous. And this was done by the king «-de+Vadvis-et aſſent de 
tout les ſeigneurs eſpirituelx et temporelx,” 4 Haxey was fully 
bay it gs fame, and beſtate iel 28 
Monrovxk, 1 Henry IV gl, this eee ee with 
a petition of the commons, in parliament, ho declared, that the 
judgment againſt Haxey had been contrary to the antient cuſtoms 
of the commons, in parliament; and therefore: they pray that 
Haxey might be reſtored in honour and eſtate, as well for the fake 
of juſtice, as for ſeſtabliſhing the liberties and privileges -of the 
commons. To which: petition of the commons the following an 
ſwer was given: The king, by the advice and aſſent of all 4 
lords ſpiritual and. temporal, declares, that the ſaidjudgment given 
againſt the ſaid Thomas Haxey, Clerk; : ſoit de tout caſſez, reverſea, 
. tenuz de nul forre ne d effect, * dit Thomas fut 
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therein deſiring the houſe of lords to be ſuppliants, with thehouſe 
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s reſtitut à les noun et fam, et fait et tenuz perſone hable en manere 
come il fut devant le dite jugement.” But though the com- 
mons gained this point in favour of Haxey, and at the fame time 
made a declaration in behalf of their own privileges, yet the 
crown did not underſtand this to be a permiſſion to them to treat 
of what matters they ſhould think fit: for: When the commons, ih 

parliament, 11 Henry IV [7], petitioned the king that” Half the 
profits of the benefices of ' ſuch clergymen, as reſided not tipon 
them, might be applied to the king's 2 5 tlie King anfwered, 


that this matter belonged to tlie churcłr. 
In Edward the Sixth's time, the ne Am leave to treat 


on ſome particular points. This evidently appears by their own 
journal, the words of which are as follows, „18th Nov: 3 Edward 
VI, it is ordered, that Mrl Speaker, and ſuch members of this 
Houſe as art of the king's Privy: counbil, Mall be ſuitors to know 
the king's pleaſure, if, upon their humble ſuit, the houſe of com- 
mons may treat of the laſt relief for cloaths and ſheep, at four 
o'clock in the afternoon. And Nov. 30, Mr: Controller reporteth, 
that the king's majeſty is pleaſed with the petition for the relief, 
and giveth licenſe to treat upon it . Ia Queen Elizabeth's time, 
the commons were, by her order, reſtrained from treating on ſome 
points. If any bill relating to matters of ſtate, or reformation in 
cauſes eccleſiaſtical, be exhibited, ſays the ſpeaker, I am com- 
manded, upon my allegiance, not to read it C,.“ January 21, in 
23 Elizabeth, the houſe of commons, having appointed a faſt day, 
Mr. Vice- Chamberlain, by the queen's command, ſhewed to them 
her great admiration of the raſhneſs of the houſe; in attempting, 
and putting in execution, ſuch an innovation as a faſt; without her 
majeſty's privity and pleaſure firſt known The houſe agreed, 
that Mr. eee men — hy fubmifſion- to her 
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majeſty. - | Jy is 2114 2 7 n 
ON Saturday 24th. Feb. 35 Elizabeth. r. Pd Wwe es erth. 


and Sir Henry Bromley, delivered à petition to the lord Keeper, 
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of commons, to her majeſty, for: entailing the ſucceſſion of the 
crown, whereof a hill was already drawn by them, Her majeſty 
was highly diſpleaſed with this proceeding, ordered them to be 
ſummoned before the privy council, and Wentworth was com- 
mitted to the Tower; and Sir Henry Bromley; Mr. Stephens, 
and Mr. Welch the other knight for Worceſterſhire, to whom 
Bromley had imparted the matter, were committed to the Fleet {x}. 
And when the houſe was, moved to apply to the ome rhe 
liberty, nothing appears to have been done in it [u. n en 

King James I ſaid, in council, that the right of the commons 
to deliberate upon ſtate affairs is, by the words of the writ, re- 
ſtrained to *. quibuſdam arduis negotiis, i. e. to ſuch as his ma- 
jeſty ſhall confalt-them upon {x}. And on Tueſday 4th December: 
1621, that prince, in a letter to Sir Thomas Richardſon, ſpeaker: 
of the houſe of commons, ſays, Theſe are therefore to command 
«« you to make known, in our name, unto the houſe, that none 
« therein ſhall preſume; henceforth to meddle with any thing con- 
«« cerning our government or deep matters: of ſtate; and namely, 
« not to deal with our deareſt ſon's mateh with the daughter of 
« Spain, nor to touch the honour of that king, or any other of 
«« our friends and confederates: and alſo not to meddle with any 
man's particulars, which, hee dene ide n in our WP 
_ *« courts.of juſtice 5.“ 30: 119012 19 999 977 

Tus ſudden ſtreteh of. 14 et PR at 4 tinte . — 
nation ſeemed to be threatened with great danger, was very alarm- 
ing to the commons, wha thereupon made a proteſtation, * that 
6 the liberties, franchiſes, privileges, and juriſdictions of : parlia- 
ment, are the antient and ugdonbtogd: birth · right and inheritance 
« of the lubjects of England; and that the arduous and urgent 
« affairs concerning the king, and the church of England, and 

« the maintenance and making laws, and redrefling, of miſchiefs 
« and grievances, which. daily happen. in this realm, are proper 
„ſubjects of council, and debate in parliament. This proteſta- 
49, Was ſo oppoſite. to the high eee of prerogative which in- 
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fluenced the court at that time, and ſo very diſagreeable to the 
king, that he, in the preſence of his privy council, tore it out of 
the journal - book 6f the houſe of commons, with his own hands.” 
Vet the commons were not diſcouraged by that Proceeding, but 
{ftilF inſiſted that freedom of debate Was 1. antient and un- 
doubted right and privilege, though they were often reſtrained by 
the arbitrary power of many of our former kings: and, at eie 
the houſe of commons was acknowledged to be entirely at liberty 
as to treating both | whatever: matters, and in whatever order it 
thinks proper. Though the king's ſpeech, at the opening of the 
parliament, is commonly employed to ſuggeſt the chief matters, 
which the crown thinks proper for the deliberation of parlia- 
ments at that time, yet the houſes are not confined only to 
thoſe matters: none of any ſort are enen e from their cog- 
niſance. Ran 4S 
Tux can rake into confideraian any buſineſs ale eccle- 
fiaſtical as well as temporal. And they cannot only treat of evety 
thing, in whatever order they think proper, but they can do it 
with freedom; the king cannot either put any force upon them, 
or threaten them. And as they are free from any reſtraints, on 
the part of the king, as to treating of any buſineſs, ſo likewiſe are 
they free from any tumultuous petitions, that may be made to 
them, by the people, to hinder their freedom. This is prohibited 
by 13 Car. II. ſtat. 1. cap. 5. which declares that no perſon ſhall 
ſollicit, or procure, the hands or conſent of more than twenty per- 
ſons to any petition, complaint, remonſtrance, or the like to the 
king, or to either, or to both houſes of parliament, for the altera- 
tion of matters eſtabliſhed by law, in arch: or ſtate; unleſs the 
matter thereof has been firſt conſented to, and ordered by, three 
or more juſtices of the peace, or the major part of the grand jury 
of the county, at their aſſizes or quarter ſeſſions; or, in London, 
by the lord mayor, aldermen, and common council. r 
SECONDLY, It is enacted, that no perſon ſhall repair to the 
king, or to either or both houſes of parliament, on pretence of 
petitioning or the like, accompanied with above the number of 
ten K under any penalty not exceeding 100 J. and three 
months 
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months impriſonment, without bail or — — Provided this 
act ſhall not extend to either houſe of parliament going to his 
majeſty,” nor to debar any number of perſons, not exceeding ten, 
from preſenting any public grievance or complaint to 10 member 


of parliament aftet his election, or even to his majeſty, for remedy 
| 7 M07 303 B07 A864 CEEUIS FERC 7 


thereupon to be had. ne nur dune 
Ap not only the right of the whole houſe, to treat of any mat- 
ters, is ſufficiently eſtabliſhed, but alſo the right of each particular 
member to be, at all times, preſent, and aſſiſt at all debates that 
come before the houſe, and to ſpeak in them, and vote,, as freely 
as he thinks proper; ſubje& only to the judgment of the houſe of 
which he is a member. Out kings formerly took upon them to. 
reſtrain ſome perſons, with whom they were iſpleaſed; or appre- 


hended oppoſition from them to their meaſufes in parliament, 


year of his reign, denied the then archbiſhop of Canterbury entrance 
into the houſe of lords, till he had anſwered certain articles ob- 
jected againſt him in the Exchequer: and even afterwards con- 
tinued to refuſe him entrance, till he was admitted upon the in- 


from appearing there for that reſo "Edward III. in the 4th 


terceffion of the lords EJ. Biſhop Gardiner, in Edward the Sixth's 


time, complained, in a letter to protector Seymour, of his being 
denied the privilege of afliſting in parliament [a]. _ Mr. Went- | 
worth, in Queen Elizabeth's time, was forbidden to come to the 
houſe of commons, and was even confined. Sir Edwin Sandys 


was treated in like manner, in King James the Firſt's time. The 


carl of Arundel was, in King Charles the Firlt's time, committed, 


by the king, to the tower of London, during the ſelfion of par- 
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liament, and detained there, for ſome time, without any other 


reaſon affigned than his having done ſome miſdemeanor againſt his 


majeſty [5]. And, in the fame reign, the earl of Briſtol had his | 


} 
a le bh 


ter freim the lord keeper, fignitying to him, that it was the king's 
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pleaſure that he ſhonld not come to parliament. e e 
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Bor both houſes of parliament having, in thoſe caſes, and in 
others of the like nature, applied ſo vigorouſly to the throne for 
the releaſe of their reſpective members, and liberty for them to 
| attend in parliament, that they always obtained theſe requeſts; it 
is. accordingly, at preſent, fully eſtabliſhed as a right, that no mem- 
ber of either houſe can be detained from the. ſervice of it, or at 
all impriſoned, except he. be charged with either treaſon, felony, 
or, breach of the peace; and, in the laſt caſe, will not, or cannot, 
ive ſufficient, ſureties for his future good behaviour. In any of 
| 1 caſes indeed, becauſe the welfare of the public requires that 
perſons charged with theſe great crimes ſhould be ſecured, if they 
deſerve it; it is therefore allowed, that any member of; parlia- 
ment charged with them, upon ſufficient evidence, and upon oath, 
may be committed to priſon, until he ſhall be tried and eee 
in the ordinary courſe of law. 

Bur theſe are the only. cauſes for NN the ack .can be 
legally impriſoned, In regard to which the privilege of the houſe 
of commons is now much better ſecured than it was in former 
times. For though all the peers were, by virtue of their peerage, 
ever held to be exempted from any attachment or arreſt on ac- 
count of civil actions, yet this privilege was not thought to extend 
to the members of the houſe of commons. This appears from 
two writs now extant le], which were iſſued out by Edward II, 
in the 8th year. of his reign, reciting that the, ſuits of law, in 
which the members attending parliament were en gaged, might 
not go to their diſadvantage, on account of their abſence, and 
therefore requiring his juſtices to forbear proceeding to take aſſizes 
againſt them. Theſe writs, though very reaſonable in themſelves, 
were not regarded in the following reigns, or deemed ſufficient to 
entitle the commons to the privilege of not being impleaded at 
law, during the ſeſſion of parliament. Nor, indeed, did they ex- 
preſly claim the privilege of not being impleaded, i in their petition, 
in -parliament, to Henry IV, regni 5. Rot. Parl. 71. in the fol- 
lowing words: Item, . priount les commones ane ſelon la cue- 
1 tume du pe ſeigneurs, chivalters, oitiuein et W 4455 a 
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0 yos parlementz de voſtre commandement'venantz; Meoques de- 
© murrantz, et à leur propres retournantz, et leur homes et ſervantz 
< ave eux en le dit parlement de ſoutz veſtre eſpecial protection et 
defenſe, ne devoĩent, pur aſcun dette, account, treſpaſs, ot autre 
contract queconque, eſtie arreſtua, od en aſoun manete empri- 
ſonneꝛz en la meſme temps, et ja ſoit enſi que ſovent foĩtz plu- 
« ſours de autiels homes venantz à vos parlementz et autres leur 
homes et ſervantz durant le dit parlement ont eſté arreſtuz per 
ceux qui ont eu plein coniſance que ceux enſi arreſtuꝝ furent 
de parlement; od des homes et ſervantz de ceux de parlement, 
«« come eſt dit, en contempt de vos, grande damage de partie, et 
« retardation des beſoignes de vos parlementz; plaiſe eſtablier que 
« { aſcun deſorereavaunt face arreſter-aſcun tiel home venant al 
parlement come eſt dit, ou aſcun de leur homes et ſervantz en le 
«« dit parlement, od eux demurranta, durant le parlement, ou aſcun 
«« choſe attempt encontre la cuſtume, face ſin et rauncian a; votres, 
«+ et, rende al partie greve, ſes d me A euer en 7 a 
« ſufficient remeds en le cas. grit eq to 158 

Tu did not, I ſay, herein expreſly claim che peividige of not 
being impleaded, during parliament, but only of not being arreſted 
and impriſoned; and even that the king did not directly or fully 
grant them. Nor did the judges in the following times admit it 
to be their due in all caſes,» On the contrary, the ſuits againſt 
them, in time of parliament, were ſuffered to proceed ſo far ag 
even to judgment ; in conſequence of which members of the houſe 
of commons were, in: ſeveral inſtances; taken in execution And 
when they were ſo, the judges heldothat they could not be ſet at 
liberty, by a writ of privilege, nor by any thing leſs than ſpecial 
act of parliament [al. In 8 Henry VI. Rot. Parl. N'. gp: William 
Lark, who was ſervant to William Milrede, member of parlia- 
ment for London, was condemned in a ſuit for 208“, 67. 8 d. 
before the ſummons of that parliament, in execution for which, 
he was taken in the time of the ſeſſion of patliament, and ] 
mitted to the Fleet. On the petition. of: the commons, in parlia- 
ment, a ſpecial act was made for his releaſement, erst 48 to, „ 


[4] Prynne' s 4th Reg. 74². ö . 
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1 whole. ſuit he was taken, the execution of the laid 


judgment againſt him, at the end of the parliament. 

Ix like manner was Walter Clarke, member for aachen 
39 Henry VI le]. ſet at liberty by a ſpecial act of parliament. This 
gentleman, after his coming to parliament, and during the ſeſſion 
of it. was arreſted, at the king's ſuit for 40 /; at the ſuit of Robert 
Baſſet, for 40 marks, in an action of treſpaſs; and at the ſuit of 
John Payne for 20 J. for an action of maintainance, and was com- 


mitted to the Fleet: and, after he was ſo committed, he was out- 


lawed at the ſuit of the ſaid Payne. Hereupon the commons, in 
parliament, petitioned that, by act of parliament, the king would 
order his chancellor of England to direct a writ to the warden of 
the Fleet, for the delivery of Clarke, that he might attend his duty 
in parliament; ſaving harmleſs the chancellor and warden of the 
Fleet, and ſaving to the king, and to Baſſot and Payne, their execu- 
tions againſt Clarke, to be had afterthe diſſolving that preſent par- 
liament: to which the king g. This re-, a _— 
act of parliament. | ol ng ob24393 np, 
Bur in the ziſt and':32d of this rein [ fl. 'the hid G re 
not ſo ſueceſsful; when a requeſt was made by certain members 
of the houſe of commons, purſuant to an order of the whole houſe; 
to the-king and the lords ſpiritual and temporal, in behalf of 
Thomas Thorpe, who was ſpeaker of that houſe, as well as one of 
mne barriſters of the Excliequer, and ulſo of Walter Bayle, another 
member of that houſe.” Thorpe way ſued in the Exchequer, by 


the duke of Vork, during the vacation of that "parliament; for a 


treſpaſs,/ committed while the patliament was fitting, againft the 
duke; and the duke obtained judgment againſt him for 1000 /. 
damages and 16/.. coſts, fdr which he was arreſted and impriſoned. 
The commons prayed” that Thorpe, « par le boon eſploiĩt du dit 
Ul parlement,” might be enlarged and ſet at liberty. The lords 
adviſtd with the juſtices, whether the ſaid Thorpe ought to be 
delivered: from priſon by privilege of parliament, The Judges 
an that it m to ther to determine Wour the 
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privileges of patliament; but as for the practice of the lower 
courts in ſuch caſes, if any member of Parliament was arreſted, 
and not for treaſon, felony, or ſurety of the peace, or for a judg- 
ment had before parliament, that then ſuch member ſhould be 
releaſed from ſuch arreſt; and make an attorney, ſo that he m 
have liberty td attend upon parliament. But as Therpe was 4 
reſted for à judgment had before parliament; i. #. duting' the vaca- 
tion of parliament, the lords would" not Tet him at liberty; but 
obliged the common to chüſe anörher Peakerz which they ad 
accocdingly, and the king accepted mm. 
I the caſe of Donne apainft Walike,” 11 al i Eüwurd Iv. 
(Prynne 77 i vit of — btoutht by Walſhe, it was 
recited that neither peers nor Eniglits, citizens nor burgeſſes, a bl 
coming to parliament, &c. "ought to be 'arreftari, aut implatitars, [8 
for 407 treſpaſs," debt, accbunt, or contract, &. But N | [ 
denied "Mas there was any” dach accuftorhed” einge for 6 0 
monets as How mhplatitar};” and the bbs ue Eat, 2700 - 
conſulting with all the Uther judges,” adjudged that there Was no. 
ſuch res and therefore difallowed the writ. 

Tux ike caſe With this, muratis mutandis, was that of Ryve: 
verſus Colyns, 12 Edward IV. The latter brought the fame writ 
of privilege, as deing ſervant to a meinber of the hoille” of tom- 
mons, which was in like manner difillowwed "by the bares of the 
Exchequet UI. ' Williarh Hyde, Eſq. "Burgeſs for Chippenham, 
in 14 Edward IV. Rot. Parl. N. 55. was, after his coming to 
parliament, arreſted, by a cap. Ad Tat. and carried before the juſ- 
tices of the King's Bench, und by them committed to Neu gate 
in execution, for 697. at the füit of Jehn Matthall citizen of 
Exeter, and alſò for 4. bo. 9d. in which he was condemned to 
Thomas Gay Junior, citizen of London. The commons petition, 
that, by act of parliament, the chancellor may direct a writ to the 

zeriffs of London for his enlargement, fo that he may attend the 
parlament, that either” the chatieellbr nor the 1 may be 
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hurt for ſo doing; and that Taylor and Gay may have their ſeveral 
executions againſt - him after the diſſolyi ing . this, — 1 
which the king conſeated:o i nil io uno autiott 10 fl bog 
Bur a more particular caſe than either of 3 er 
of John Atwyll, citizen, in parliament for Exeter, 17 Edward 
IV [4]. This gentleman was like to have been taken in execu- 
tion, during the ſeſſion of parliament, upon which he attended, at 
the ſuit of John Taylor,, who! had obtained judgment againſt him 
by default, in eight times twenty pounds; the ſaid John Atwyll 
daily attending the parliament, and not having any knowledge of 
the ſaid judgment. Whercupon the commons, in parliament, 
pray the king, in his behalf, that an act of, parliament may be made 
for his ſecurity, in returning home; and, that the barons. of the 


Exchequer may be authorized to iſſue writs, of ſuperſedeas of all 
the writs iſſued againſt him; ſaving to John Taylor his execution 


this parliament :- to which the king: che R What made this caſe 
more obſervable than any of the, preceding ones,,, 7 that the 
commons in their petition affirm, that, time out. o mind, i it has 
« been uſual, for the knights of the ſhires, citizens of the cities; 
„ burgeſſes of burghes, and barons of the Cinque Ports, of this 
120 your realm, Fae: to — of the parliaments, of your, noble pro- 
« and uſe this — ig that any of them ſhould not be empleaded 
in any action perſonal, nor be attached, by their perſon ot goods, 
« in coming. to any ſuch arliament, there abideing, . nor from 
« thence to their proper me ceſorting; Which liberties and 
140 franchiſes your highnefs, to your. lieges, called, by) your author 
« rity royal, to this your high court of parliament, ; for the cities, 
„ burghes, and Cinque Ports, of this realm, which, by your au- 
40 thority royal, at the commencement of this Parliament, you 
ec have graciouſly eel and og 12.8 us pov laid ao, 


[4] Rot. Parl. Ne. 35. al 13 771. | (et Sant 
execution 
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execution, againſt Atwyll, though obtained during the ſeſſion of 
parliament, and without the faid- Atwyll's knowledge, to be had 
againſt him after the diſſolution of the parliament. This ſeems as 
if this judgment + execution was nn valid, and what were 
not to be vacated. nx n Gurrtbo Ho utued eds lo 5 1 | 
Bur whatever — — were in that caſe, this matter has 
bean fncr more clearly ſettled, in the remarkable caſe of George 
Ferrers, 34 Henry VIII. This perſon, having been elected 
burgeſs for Plimouth, in Devonchire, in going to the: parliament 
houſe, Was arreſted, in London, by a proceſs out of the King's 
Bench, at the ſuit of one White, for the ſum of 200 marks, and, 
carried to the Counter in Breadſtreet. Upon notice of this arreſt 
given to Sir Thomas Moile, knight, then ſpeaker of the houſe of 
commons, and to the houſe, it was ordered that their ſerjeant 
ſhould go to the Counter, and require the delivery of Ferrer to 
him, in order to his attending the ſervice of the houſe. The 
ſheriffs of London, encouraged, it is likely, by the judges opinions 
and the practice of parliament, with regard to executions, not only 
refuſed to deliver Ferrers, but maltreated the ſerjeant,' Upon the. 
ſerjeant 8 complaint of this, to the houſe, they went in a body to 

the houſe, of lords, who, judging the contempt to be very great, 
referred the puniſhment thereof to the order of the commons 
houſe. * Hereupon the commons ſent cher ſerjeant again to the 
Counter, without any writ or warrant, to demand Ferrers, and to 
ſummon the ſheriffs, and their clerks and officers, to attend the 
houſe of commons; who did fo; and, for their contempt, the 
ſheriffs were committed to the Tower of London, their clerks to 
a little cell there, and their officers to Newgate. After two days 
confinement there, they were diſcharged, but not without making, 
humble ſubmiſſion. to the houſe. And in regard, that, in delivery ; 
of Ferrers out of execution, he could not be retaken again upon 
the ſame judgment, whereby his creditor vas without remedy for 
his debt; therefore they deliberated upon making an act of par- 
liament to reviye the execution of the debt againſt one Welden, 
who was the principal debtor, and e Ferrers s of it, who 
TX Was 
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was only his / ſecurity. | Upon this there was a divifion in that 
houſe, which however was carried for Ferrers by fourteen votes 
Tux king, being advertiſed of all this proceeding, ealled before 
him immediately the lord chancellor of 'England; his judges} the 
ſpeaker of the houſe of commons, and others of that houſe ;” and; 
having firſt commended their wiſdom in maintaining 'the'privi- 
leges of the commons, which he would not have to be infringed 
in any point, he ſaid that Perrers only, as he was his majeſty's 
own ſervant, was intitled to privilege of parliament; and that 
whatever injory is offered to the meaneſt member of the houſe of 
commons, is ta be underſtood as done againſt his majeſty's perſon. 
He faid moreover, that the perſon who ſued Ferrers, knowing 
him to be intitled to privilege, was worthy to have loſt his debt: 
but he-commended their equity in giving him remedy againſt 
Welden; and this proceeding, fays he, may be an example to 
others not to attempt any thing againſt the privilege of parlia- 
ment. Sir Edward Montague, then lord chief juſtice, confirmed 
what the king ſaid by divers reaſons ;\ however the act did not 
paſs, becauſe the arge was Ane Voor the bords Had 
time to conſider of it. wh " 
Fou that time en tlie liouſe of commons has conti- 
ove to exert the ſame authority they then aſſumed, in vindication 
and maintenance of their privileges, which they have even ex- 
tended farther than was then allowed. Por, during the reigns of 
Mary, Elizabeth, james I, Charles I, Charles IT, and James I, 
thete are numerous precedents of their accounting it a breach of 
privilege, if any fubpœna, citation, or other proceſs, without at- 
tachment, was ſerved” upon any of their metibers, or their ſet- 
vants: Or if any fuit at law was {Birding on againftany of them, the 
ſpeaker wrote letters'to the judges to ſtay the trials, and committed 
the ſuitors againſt them [7]. In 1 1 I. indeed, the commons 
had a new conteſt, about their privileges, with the warden of the 
Fleet, in caſe' of Sir Thomas Shirley, much of the like nature 
was that -of Ferters. Sir Thomas, chofen member, had been 


tall 


[7] 2 Parliam, p. 386. 391. F 
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arreſted four days before the ſitting of the parliament; and the 
houſe of commons ordered that he ſhould be brought to their 
houſe, by a Habeas Corpus; but the warden of the Fleet denied*o! 
execute it, or to deliver his priſoner; and, perſiſting in his de nia 
was committed, by the bouſe, to the Tower; and after wardst to 
the dungeon there. But, at length, he did deliver Sir Thomas: 
Shirley, and after he had made his ame _y _ and 
paid his fees, he was diſcharged (AJ. 77 gilt 

IN vindication of theſe and the like ae 3 | 
have generally uſed the, ready-way of ſending for offenders, by 
their ſerjeant, and committing them to his cuſtody; and obliging 
them, before their diſcharge, to pay their fees: to which they 
have ſometimes added fines, more or Jeſs, according to the-offence: 
Which proceedings have always proved effectual to maintain the 
dignity and privilege of that hauſg. 2 boH Del oft to HẽENĩttet fl 
Bor as this great extent of privilege of parliament, which ſes: 
cured both the members of the houſe of commons and their ſer⸗ 
vants from being at all; ſued or impleaded at law, as well during 
the ſeflion of parliament as a conſiderable time after every proro- 
gation, and as much before the re- aſſembling of parliament, was 
found to be a grievance to the other people of the nation, by- 
ſtopping. the courſe of juſtice, and hindering them from receiving 
their juſt debts. from members of both houſes; hereupon it was 
provided, by the ſtatute 12 and 13 William III. that any peerꝭ 
or member of the houſe of commons, may be ſued, in any court 


of law, after the diſſolution or the prorogation of any parliament; 
till a new one ſhall: meet, or the ſame ſhall be re- aſſembled: and; 


likewiſe after the adjoutument of both houſes; for above fourteen 
days, till they re · aſſemble. But no peer ſhall euer be arreſtedz nor 
any member of the houſe of commons during the time of privilege; 

but they may be proſecuted by diſtreſs infinite; and the real and 
perſanal eſtate of the party may be ſequeſtered. And when a 
member's privilege prevents his heing ſued, the adverſe par ty ſhall 
not be barred by oe ſtatute of limitations, | But that fixes of 
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ament ſhall not take place, at any time, to prevent the king's 
debtors from being ſued ; but only to protect them from perſonal 
arreſts. No member of the houſe of commons, acting as a public 
officer, hath any privilege touching the execution of his office J). 
Fuus the privilege of parliament is ſettled, in a manner as lit- 
tle inconvenĩent as it can well be to the public, and ſufficient for 
the ſecurity and eaſe of each member of the commons, in order to 
his attending the ſervice of the houſe. And all violations of this 
of the commons being now puniſhable, not as formerly, 
by application from the houſe of commons to the king and the 
lords, but by their on ſole authority, the ſafety, freedom, and 
dignity, of that houſe is effectually ſecured. And, moreover, the 
commons have not only a right to determine upon and ſecure the 
privileges of » their:own members, but the rights of their ſeveral 
elections, and of the freeholders and burgeſſes concerned in elect- 
ing them; which right is certainly neceſſary; in order to preſerve 
the freedom and independence of that houſe, So that they can 
nor, without controll or interruption, reſort freely to the houſe, 
and when they are there, they can uſe all the freedom of ſpeech 
in enquiry, conſultation, and debate upon any matter, that is ne- 
e in order to form laws, for the welfare of the publie. 
Ans though the king and the houſe of lords have, — of them, 
a full negative, upon any bills paſſed in the houſe of commons, 
towards being laws, ſo as that they may rejett them even. without, 
debate, or giving any reaſons for ſo doing; and when'they are thus 
rejected, the commons cannot offer them again the ſame ſeſſion of 
parkament ;- yet they may offer them again in any, or oy 
future ſeſſion: and when à thing reaſonable in itſelf, or for the 
real advantage of the nation; is propoſed, and ſupported properly, 
by the houſe, of commons, it cannot well be finally quaſhed;  Ac- 
cordingly it has been, with a great deal of truth, obſerved, by 
Lord Coke [u], that good bills or motions, in parliament, have 
an , uu, a quaſhed at one time, Y Raves taken 
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effect at another: the crown n at . been induced to 


conſent. 
Ir the bills, offered ** the ee do oof the londs: i] 


the king, and ſo become laws, they are no longer liable to ſiiffer 
any alteration, ſo as to become, in any reſpect, different from what 
they were when the commons paſſed them. This is an advantage 
of no ſmall moment, which we derive from the preſent eſtahliſh- 
ed form of drawing up and paſſing bills. Antiently, in making 
laws, the commons did Petere, the lords Aſſentire, and the king 
Concludere [x]. Upon receiving the petitions of the commons, in 
parliament, the king advited with the houſe of lords at large, as 
well as with his own council in parliament. | If both theſe thought 
fit that they ſhould be granted; they were ordered to be drawn 
up in due form, by the judges and others of the king's. council, 
and ſo were read and agreed to, the laſt day of parliament, and 
then ere repoſited among the rolls, and copies of them ſent down 
to the ſherifts of the ſeveral counties to be proclaimed as laws. 
Bor this method was attended with great inconveniencies, and 
diſadvantage, to the commons; becauſe, after their petitions had 
in appearance been granted, they ſeldom found, that, if they had 
not in reality been diſliked by the king or the lords, but oppor- 
tunity was taken by the council, who were employed in putting 
them into form, to fink ſome things, or alter others, that were | 
not to their liking [0]. Thus, 18 Edward III, the commons er- 
hibited a petition againſt proviſions from Rome, which was agreed 
and aſſented to, by the king, earls, barons, juſtices and other ſages 
of the law, that the matters contained in the ſaid petitĩon ſhould 
be put in a convenable form, according to the prayer of the com- 
mons [p]; and yet no ſtatute at all was made thereupon. Upon 
this and the like practices, 22 Edward III, the commons inſiſted 
that their petitions, in parliament, might be anſwered according 
to reaſon, and the anſwers to remain in force, without being 
rr or altered.{g}.- But notwithſtanding this, in 25 Ed- 


[*] Sclden, Jud. Parl. p. 1639. (i See Peg Init. Piel p. 3, and 
Cort. Abr. p. 159. art. 50. - [p] Rot. Parl. 18 Edward III. N.. 38. 129. 
171 See Cott, Abr. p. 71. and Brady's Edward III. pl 235. 
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ward III. Ne. 59. cap. 3, there were added, in that ſtatute, two 
ſpecial clauſes, for the _ which were not in the Ee s an- 
yu” "Fur 
Ix 5 Richard U. cap. I, both the ons une and the roll 
of parliament, No. 17, ſay, that the commons conſented to a law 
then made againſt heretics: but the next ſeſſion the commons 
denied that they ever gave ſuch conſent [a). Que il ne fuſt 
unqes aſſentu ne grante par les communes, mes ce que fuſt parle 
de ce, fuſt ſans aſſent de lour. And therefore they pray, que 
4 celuy eſtatut ſoit annienti fe]. To which the king's anſwer is, 
y pleſt au roy.” So that this act was aſſented to by the king 
and lords, but not by the commons. The means how it came to 
be reputed an act of parliament, ſays. Lord Coke [u}, was this: 
Braibroke biſhop of London, being then lord chancellor of Eng- 
land, cauſed the ſaid ordinance of the king and lords to be inſerted 
into the parliamentary writ of proclamation, under the great ſeal, 
and to be proclaimed, by the ſheriffs, among the acts of parliament. 
Lord Coke had ſeen the writ, an extract of which he there gives[w]. 
But in the parliamentary proclamation of the act paſſed, 6 Richard 
II, the ſaid act of 6 Richard Il, whereby the ſaid ſuppoſed: adt 
5 Richard II, was thought to be void, is omitted: and afterwards 
i the ſaid ſuppoſed act of 5 Richard II, was continually printed, and 
r the ſaid act of 6 Richard II, hath, by the ee nan n 
time to time, kept from the print. | 
Bur Doctor - Gibſon, biſhop of London, (Codex, pe : 40) ob: 
4 with regard to this, 1/#, That the words . it is ordained and 
es aſſented in parliament” were not a peculiar ſort of language uſed, 
on purpoſe, as Lord Coke thinks, becauſe the commons had not 
aſſerited but were a form commonly uſed in thoſe times, when 
acts had been agreed to, by king, lords, and commons 
- 241, Tux ſame learned biſhop proceeds to ſay; it appears not, 
by the record, that the ſtatute, 5 Richard II, was ſo paſſed by the 
king and lords, as that the commons knew nothing of it: but 
their complaint 1 is, that they never aſſented thereunto; which, if 


[r] Philips, on the Govern. of Eng, p. 538, 539. [s] Sir Edward Coke's 
3d Inſt; p. 41. li. Rot. Parl. 6 Richard II. Ne. 12 „ 0 Inſt. 4. 
p. 31. [w] Inſt 3. P. 41. « 4 | 
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meant of a formal aſſent, might at that time be a diſputable point, 
whether they aſſented or not, conſidering that, in thoſe days, the 
commons were not ſuch a diſtinct and ſeparate body, as they have 
been ſince: and it is not pretended that the ern b 
notwithſtanding the diſſent of the commons | 50 
ad, As to the erime of not inſerting the Sh ad Richard I L | 
before that was charged, it ought to have appeared that this had 
the aſſent of the lords more than the other had of the commons; 
Nothing is alleged for the repeal, but a repreſentation from the 
commons, and the aſſent of the king; ſo that we, may juſtly pre- 
ſume that the reaſon why the lord chancellor did not inſert it in 
the parliamentary roll was, becauſe the lords aſſented not to the 
repeal, as mine that: 5 Richard II Was duly. and regularly 
paſſed. 1 0) 4 $913 Hue if enormen 4811 97% 7 Fong 

- 4thlys — the public. manner in which acts of par- 
liament were proclaimed, in every county, is it credible, either 
that this omiſſion, of 6 Richard II, had it been found, could have 
eſcaped the commons ? or, if ſuch a fraud had been diſcovered, 
that it would not have been dane in the weer 
which met the mery next year 777)f .. 1% anno 

Fell, THAT very ſtatute, 5 Rien ann II, which the commons 
are ſaid not to have aſſented to, is expreſly termed a ſtatute, and 
mentioned as ſuch without the leaſt mark of ſuſpicion, by three 
ſubſequent ſtatutes, viz. 25 Henry VIII. cap. 14. ſect. 1. Edward 
VI. cap. 12. ſect. 3. and 1 and 2 Philip and Mary, cap. 6! Thus 
far Biſhop Gibſon. But Biſhop Burnet [x] is of the ſame mind with 
Lord Coke, and ſpeaks of Biſhop. Braibroke as being guilty of piz 
fraudes, to ſupport the corruption of the then church:: (1 

 HowseveR:this:matter was, the commons found reaſon to be- 
ſoech” the king [y], that the bufineſs-done, and to be done, in this 
parliament, be enacted and engtoſſed before the departure of the 
juſtices; and while they have it in their memory; which im- 
plied that they apprehended ſome omiſſions or alterations. To 
Which it eee rn 1 el of 6 * * 


[+] Hiſt. Refor, vol, Fr a Ii Bor. Parl. 2 Henry IV. N., 2x. 
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endeavour to enact and engroſs the ſubſtance of the proceedings in 
parliament, by advice of the juſtices, and after ſhew it to the king 
and lords, in parliament,” to have their advice: but, by the bye; 
there is no mention of ſhewing it to the commons. However the 
commons, probably ſtill finding cauſe for complaint, in and 8 
Henry IV. No. 65, through their ſpeaker,” prayed the king and 
the lords in parliament,” that certain of the lords ſpiritual and 
temporal, whom it pleaſed them to appoint, and a certain number 
of the commons, whoſe names the ſpeaker had written in a ſche- 
dule, or any 10, 9, 8, 7, or 6, of them, might be at the enacting 
and engroſſing of the rolls of Parliament; and that their prayer 
and petition might be of record in the roll of parliament. Which 
tequeſt the king graciouſly aſſented to. But even after that, 2 
Henry V. Ne. 110, the commons ſtill found reaſon to put the king 
in mind, that the ſtatute ought not to be drawn up contrary to 
the meaning of the petitions that were then granted. And ſoon 
afterwards, they themſelves formed their bills into _ _ ou a 
ſtatute, which order continueth to this dax. 

Ma. Glanvile,'a member of the houſe of commons, at a con- 
er. with the lords, 4 Car. I. 1628, gives much ſuch an ac- 
count as is here before given, and adds, that ever ſince 2 Henry 
« V, the right hath been, that the king taketh the whole, or 
* leaveth the whole, of the bills or petitions.” At preſent,” there - 
fore, no changes but what the commons, and in like manner the 
lords, have 1 can be er in the bills Une the! to by ee 
into laws. 

Bur Kaner which any bills ”_ been paſſed into * the king 
hath then no authority to diſpenſe with them, 7, e. to ſuſpend 
their force, or hinder their execution. This authority our kings 
- formerly exerciſed, and even claimed it as a legal part of their 

prerogative. In ſeveral caſes wherein laws were made for tbe 
benefit of the public, to reſtrain the ſubjects from doing things to 
its diſadvantage; or to oblige them to do things for its profit; 
yet our Kings took the liberty to diſpenſe. with particular perſons 
from conforming to ſtatutes of both theſe kinds. For inſtance, 


15 0 was a law to prohibit all perſons from tranſporting wool to 
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Edward III, notwithſtanding this act, granted licenſes to ſeveral | 
perſons to carry wool to other porta: Andy by another act, Gaſ- 
coigne wines, and other foreign goods, were prohibited to be im- 
ported into this kingdom, but in Engliſh ſhips': which was a 4 
fitable law for the inereaſe of the navy, &c. But the king gave 
licenſe to ſuch particular perſons as he thought ſit, to practiſe the 
contrary [z J. Nor were theſe proceedings much to be wondered 
at in ptinces, WhO naturally defire! to enlarge their authority. 
Henry III was the firſt, that we find, practiſed it in England, in 
imitation of the popes, who had taken upon them ſometime be- 
fore to diſpenſe vrith the canons of the church by a clauſe of non 
abſtante fa]. But it ĩs much to be wondered at, that judges 
learned in the laws, and ſworn to obſerve them, ſhould ever, as 
they did, come ſolemnly to declare and adjudge; that ſuch an au- 
thority to diſpenſe; with acts of parliament, elearly poſitive, be- 
longed, by pterogative, to the kings of this realm and was ever 
inſeparable from tham. In 2 Richard II, all the judges: reſolved 
that the king might diſpenſe with the nnen men 
wines imported [#]-; F091: It But 40 #41 ab nd an blot 
AFTER» Which, we are not to be me nba he happened, i in 
the reign.of the ſame. prince, in tegard to ſeveral Ratutes againſt 
luxury. in apparel. T here was a parliament called, in London, 
about 5 Richard II,; in vchich ſame ſtatutes were made againſt 
luxury in apparel; &c- „ Sed quid juvant ſtatuta parliamentorum, 
ſays Walſingham (p. 28 f.) m penitus ex poſt nullum ſortian- 
«« tur effectum. Rex namque cum privato concilio cuncta mutare 
© vel delete ſolebat que, in parliamentis ante habitis, tota, regni, 
<« non ſolum communitas ſed et ipſa nobilitas ſtatue bat. By 
ſeveral antient ſtatutes, as 14 Edward III. cap. 7. 28 Edward III. 
cap. 7. 42 Edward III. cap, 9, and x Richard II. cap. 11. it was 
made unlawful for a ſheriff of a county to hold aten than 
4 147) 1299 995 157410 n 
1e Ser aber inlagees jn Sir Robert Ateyaion nr 133 
(a] See Biſhop _—_ Eccleſ. Caſes, vol. i. 755 3. p. 126. 
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one year, becauſe of the great inconveniencies and miſchiefs that 
followed upon it. And theſe ſtatutes not proving effectual to 
hinder this practice, the ſtatute a6 Henry. V L. chap. 8, not only 
orders theſe ſtatutes toi be obſeryed, but lays a penalty of a0 
upon any perſon, who ſhould! hold that officehlanger than ſa years; 
and expreſly declares, that all patents granted by the king, with 
the clauſe of non obſtante to thoſe. ſtatutes, ſhould be null and 
void. οονν 24 0) 621m 12yatbon7og 22203: 919w. 10H Q q wietne 
As yet, notwithſtanding this ſtatute; all che judges of England 

- did, in the Exchequer-chamber, in 2 Henty VII, reſolve; and ad- 
judge, that the king might grant a patent, with a clauſe of non 
obſtante, for the holding a ſheriff's office for more than a year} and 
that ſuch a patent would be good in law. Andithitſe judges, and 
ſucceeding lawyers; aſſerted this prerogative: tothe crown; upon a 
pretended maxim in law, which might extend itſelf to multitudes 
of other caſes. They ſaid, indeed, that the king could not diſ- 
penſe with ſtatutes which concerned malum in ſe; but he might 
di fo in any which concerned only maluin prohibitum} 3,4 thoſe: 
which forbad things, which if they had nõt been prohibited by 
ſtatute would have been lawful, or indifferent in their on nature. 
Now as-moſt of the things about which civil laws are made, are 
of this indifferent natute, it is viſible what'aprodigions extent this! 
doctrine gave to the royal prerogative ſ cl? · e 
Uyon- this and ſome other as weak foundations; the prero- 
gative of diſpenſing with penal laws was determined to be in the 
crown, by all the judges, in the Exchequer- chamber, in the time 
of James T[d}. - And theſe notions of the lawyers, and determi- 
nations of the judges, prevailed fo far in the nation; that though 
they were plainly contrary to the antient acknowledged frame of 
our conſtitution, which al ways veſted the legiſlative power, not in 
the king alone, but in him jointly with the lords and commons, 
and alſo contrary to ſeveral acts of parliament, which were made 
to grant the authority of diſpenſing to ſome of our kings, upon 
particular occaſions, and only for a time certain, which acts plainly 


[c] S:illingf. Eccleſ. Caſes, vol. ii. p. 151. [4] See Coke's R chores) 
| implied 


Tract H. Of ther Right und Manner of Jnpoſing Taxes, Nc. 113 
implied that the crown had not this authority in itſelf; elſe why 
Was it given to it by een le ? yet, by degrecs, they: mm 

8 in the eee 3 Charles l. 23d May 1628, Mr. Glas- | 

«ile delivered to the lords the general ſenſe of the houſe: of com- 
mons in theſe words: When ſtatutes are made to prohibit, not 
mala in ſe, but only mala quia prohibita, under certain penal?- 
e ties to accrue to the king, and to the informers that ſhall fue 
for the breach of them; the commons muſt, and ever will, ac- 
<c knowledge a regal and ſovereign prerogative in the king, touch- 
ing ſuch ſtatutes, that it is in his majeſty's abſolute and un- 
<« doubted power to grant diſpenſations, to particular perſons, with 
<< the clauſe of non obſtante, to do as they might have done bo- 
fore thoſe ſtatutes [f ].” 

WI {ce here that ſuch a power w Was aunty Ny MAJ" vu to 
be veſted in the crown, over ſome acts of parliament, as might, by 
parity of reaſon, be extended to many others: indeed, ſuch, a 
power as the acts of the whole legiſlature could not bind. Which 
was, in effect, laying open the greateſt part of our conſtitution to 
the mercy of the orown. Of which acknowledged legal power, 
it is eaſy to conceive what advantage might have been taken in 
length of time, by artful management on the part of the crown. 
But, happily for our conſtitution, King James II, by. applying 
this prerogative to indemnify perſons who offended againſt the 
teſt act of 25 Car. II, was the occaſion of its being blown up, 
and quite ſet aſide; though James did not want the opinions and 
other endeavours of the lawyers, and even of the chicf haltene, to 
give a ſanction to his illegal practices. 

Tur very important conſequences that were vilibly likely to 
follow, upon allowing the prerogative in that caſe, induced people 
to conſider with attention upon what grounds it ſtood, and made 
them ſe through the clouds which the lawyers had formerly 
wrapt it up in: ſo that though the great Jefferies, Sir Thomas 
Herbert, chief juſtice of the common pleas, and many other ſages 


[e] See Obſerv. on ecleſ Juriſd. p. 53. 56. [f] Ruſby, Coll. part i i. p. 21 
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ol (tlie law, declared that King James II, had a prerogative of diſ- 


penſing with the teſt; as · a penab law, by a parity of reaſon to Hat 
had ſeveral times heen adjadged, to be legal in other caſes, yet the 
generality of the people were by no | means- ſatisfied with their 
reſolution ;- they were generally perſuaded that no act of the whole 
legiſlature can be ſuſpended or-fet aſide by tho king alone, who is 
hut one member of it. And acoordingly in the firſt and ſecond 
articles of the declaration of rights, in 1 William and Mary, 
it was affirmed j that the pretonded power of ſuſpending laws, or 


the execution oſ law, by regal authority, without conſent of par- 


hament, is:Ulegal, and Particularly as thofe powers have been ex-- 
ereiſed of late. And, in the ſame year, ſeſſion 2. cap: 2; it is 
enacted, that-no-diſpenſationg by non obſtante, of or to any ſtatute, 
or part thereof, ſhall be allowed; but the ſame ſhalf be held void, 
and of none effect, except a diſpenſation is allowed in fuch ſtatute. 
80 that, ſince that time, it is fully ſettled; as an unqueſtionable 
truth, that the king cannot diſpenſe wit an act of parliament; 
and conſequently the furety of the people's enjoying the effects of 
good laws, once made, is:ſufficiently eſtabliſhed. © 

Tux qhouſe of commons can alſo take care that the- laws be 
duly executed, by complaining of any petſons in office, either ec- 
clefiaſtical; civil, or military, who do not do- their duty, or are 
guilty of corruption, or uſe their power in any way to the oppreſ- 
on of the ſubjects. No perſon but the King Himſelf is exempt 
from their cenſure. They can animadvert upon the conduct. of 
any other perſon, eĩther lord or commoner, even the greateſt 
miniſter ;: and can command any public records or papers to be. 
made uſe of in evidence againſt him. They can oblige any com- 
moner whatever to appear at their bar, and can imprifon him, for 


the time of their own ſeſſion, if. they think proper, in order to 


oblige him to give evidence againſt others; and, though they, 


_ cannot examine upon oath, yet, by fuch imprifonment, they can 


puniſh apparent prevarication. And though this laſt branch of 
their power does not extend to any member of the houſe of peers, 
who are not obliged to appear at their bar, or give evidence there, 
nor their houſe liable to be ſearched, or their private papers ſeized, 


by 


Trac II. "Of the Right"and Mann, bf mpg Thi, Sc. Fry 
!by their officers, yet they can impeach any perſon, whether 107d 
or commoner, at the bar of the houſe of lords: and in caſe of im. 
peachment for treaſon, or any other crime that deſerves it, they 
can demand that th 406-4 be ee had Aale cuſtody, oy the 
houſe of lords. 2 197 | aan 
Tux have at all times a eight of ork to the king, to a6quaiiit | 
him with any matters they think proper for him to know. The 
king's pardon cannot be pleaded in bar to an impeachment vf the 
houſe of commons, in any caſe. This was a point long ago thought 
neceſſary to the public welfare, in order to make miniſtets act with 
caution; for in 5o Edward III, the commons petitioned the king. 
that no man, great or ſmall, who had acted againſt his alle 
«©, piance and oath to the king, and was impeached in that par- 
* Hament, or in any other parliament to come, ſhould be pardoned: 
«« and that a law ſhould be made for that purpoſe.” But notwith- 
ſtanding, the power of pardoning, in bar to an impeachment of the 
commons, remained long in the crown. It was exetcifed remark. 
ably, by Charles II, in the caſe of Lord Danby, in order to prevent 
Tome illegal and bad tranſactions, that had paſſed in that reign with 
foreign courts, from being brought to light.” But now, by 12 and 
13 William III. chap. 2. ſect. 3. the King's pardon ſhall ner: Ve 
pleaded to an impeachment - of the houſe of commons. 
Tux peers cannot give judgment upon à perſon impeached by 
the commons unleſs they demand it: and if they do, judgment 
cannot be refuſed. So that they are ſure of either obtaining a cen- 
fure upon perſons criminal, or, at leaſt, of opening and expoſing 
their crimes, in a judicial way, to the notice of the world. And, 
indeed, the weight of the commons will always be, as it has been, | 
ſo great, as well as the juſtice of the houſe of lords ſo conſtant, 
that it can hardly ever happen that a criminal juſtly inipeached 
by them, how great ſoever he be, can eſcape a juſt condemnation. 
$0 that in all deliberations and actions of miniſters of ſtate, the 
Principal point ſhould be (as Charles II once ſaid it was with 155 
to conſider * a u e will think of. them. $ 
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'R OM. That has been ſaid, iti is ho Foie that the — of 
commons is poſſeſſed of all, or at leaſt of the moſt impor- 

tant, powers and privileges — wy in a repreſentative.of the geo- 
ple at large: : and, if there be yet ſome diſadvantages and. defects 
remaining in our conſtitution, perhaps they are not ſo great as they 
may, at firſt; ſight, be thought. Monſieur Rapin de Thoyras. [g 
looked upon it to be a conſiderable defect in our conſtitution, that 
the matters to be treated. of, in parliament, are not expreſſed in the 
ſummons, as King John promiſed they ſhould, and that the mem 
bers of our houſe of commons have not. inſtructions about them, 
from the people whom. they. repreſent-;, or, if any ſuch inſtructions. 
be given to them, that they are at liberty not: to obſerye them. 
The matter of fact indeed is true: our members of: parliament- 
are not. by law, obliged either to conſult thoſe who have choſen 
them, nor to have. any regard. to their inſtructions, farther. than 
they themſelves judge them to be reaſonable; for. though a: man 
is choſen. by a particular county or burgh, he is,.in law, reputed: 
to ſerye for the whole; kingdom [HI. But as. theſe things. could. 
not be ordered otherwiſe, as the ſtate. of our nation is at preſent,. 
ſo ſome: perſons are far from thinking, with Mr. Rapin, that. 
theſe are 8 any diſadvantage in our conſtitution. 
Fox 1½, it would be impracticable for the king to exprels,. in 
his ſummons, all the things that are to be treated; i in parliamenta 
becauſe any member of either houſe of parliament. i: is at liberty to 
propoſe, and-afk. leave of the houſe to bring in, any bill that he 
thinks proper, which he may keep ſecret to himſelf till the time 
of parliament, though it really may be of great importance. In. 
Queen Elizabeth's time, a bill was propoſed to limit. the ſucceſſion 
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[eg] Diſſert. ſur les Whigs et Tories, Pe 246. vol. z. 
1 Coke's 4th Inſt, p. 14. | of 
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of the enotyn 1 and in Charles the'Second's titne, a bill was prõ⸗ 
poſed for takingromtho-crowit the! power of creating any more 
new. peerages than a certain numbet. Theſe, and many other bins 
of the utmoſt zmhportance; have been, and e . fitſt propoſed. 
by private perſons : moreover they may nn to call to an 
account, or fo-impeach; miniſters of ſtater . 1 
24. I would be often impolitic in the king to dicke publir, 
12 hand, what laws, or other matters, he deſigned to propoſe. 
I mean, ſo as to ſpeciſy bat ſupplies of money would be needful 
for. the ſervice. of the next year; or what wars, or alliances; he 
deſigned to make, or ſcveral other matters of that nature; be- 
cauſe, by ſo. doing, he would give foreigners, his enemies, an 
opportunity torknow, or gueſt at, his councils, un e . We 
vid ena and defeat them. 31 1 59810841427 11903 ur 
* T. the lame.time,, crewlappoling that the eee to be treated: 
on were ſpecified, the people would not be. able to give ſufficient - | 
or .proper inſt to their repreſentatives, as to matters of this 
nature; becauſe, not kocwing the circumſtances of things abroad 
and at home, being neither acquainted with the deſigns nor the 
diſpoſitions, nor the powers of foreign courts, they cannot judge 
truely of what meaſures are to be. taken with regard to them. 
Nor would. they be.able. to judge competently of ſeveral laws that 
might be : propoſed to be made, even, with-regard to our conſtitution 
at home, Ihings of this ſort depend frequently upon the knows - 
ing. and \balancing. abundance. of; particulars, Which can only be 
known, to thoſe; ho have the inſpection, for inſtance, of the 
cuſtom· houſa accounts, the ſtate of the imports and exports, tho 
produce of the ſeveral parts. uf the nation, the ſtate of their manu 
factures, their different conditions; and the alterations likely to be 
in each as to popularity and wealth, the diſpoſitions of the people 
as to religion and as to loyalty, their eirccumſtances as to quartering 
and ſubſiſting of troope, and a great variety of other things; which 
muſt be exactly known'apd-weighed, before any man could judge 
arig ght, Whether aclaw for levying money, in this or that way; 
whe ether a lawy for allowing, encouraging, or forbidding this or that 
b anch of, traflics, rh a la for admitting any of the ſybjects 
ta 
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to.this. or * privilege; religious or civil whether a la for re- 
trenching this or that branch of the prerogative: of the cron, or 
adding to it in any other inſtance: whether, I ſay, any laws of 
theſe, or the like kinds, would be cally expedient, and for/the 
public welfare or not. amn Döner: engen 14 VE 
Ir the king was to A 3; in nas ſummons:to: parliament, that 
he intended to propoſe any things of this nature in parliament, it 
would be hardly poſſible for perſons in the country, or even in 
London, to judge rightly of the matter immediately : the greateſt 
|| natural ſagacity or prudence, without having a due knowledge of 
|| circumſtances, or proper materials on which to form a judgment, 
| | would be unable to do it aright. And not being capable of judg- 
4 ing well for themſelves, it ãs not poſſible that they ſhould duly in- 
nz ſtruct their repreſentatives. If theſe ſhould be obliged to conform 
to inſtructions given upon ſuck imperfect Views of thin 83 the Pub- 
lic muſt neceſſarily ſuffer by it. 

Wurkras, on the other hand, by the reprieiithtives being at 
liberty to follow their own Judgment, i in parliament, they have this 
great advantage, chat by the right of the houſe of commons to 
demand any public papers, from the offices of cuſtoms, exciſe, 
accounts, &c. relating to the Rate of the nation, and to apply to 
the king for others, and from the great light to be had by the 
mutual informations which ſuch numbers of gentlemen, coming 
together from all parts of the nation, may give to each other; from. 
the various views of things that may ariſe from their debates and 
reaſonings, and examinations of evidence in the houſe, a member 
of good ſenſe, integrity, and attention, may have very great advan- 
tages for forming his judgment, Probably much otherwiſe than 
his conſtituents would have done in the country, frem their own. 
knowledge of things only; and therefore it muſt be much for the. 
1 advantage of the public, that he ſhould be at liberty ſo to do. It 
Ml. would be a great inconvenience if he ſhould beconfined to act ac- 
. cording to their judgments, who have had but narrow and partial, 
or probably, in many caſes, falſe, views and accounts of thing 1 

Ir members were under this obligation, there would be two ill 
conſequences, in particular, very _— to happen, I, There 
might 


— 
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might be, i (vera f ; , combination | 2 8 ſome parts of the 
Htion,Fot the adyanta ntage of of their counties or parts of the kingdom, 

in preference to others. % The members who ſerve. for one part 

«© of the kingdom are frequently found in oppoſition to the regre- 

« ſentatives 67 another, for the fake only of particular intereſt in 
their on counties * The members of the weſt might ſome - 
times be againſt thofe of the northern parts ; or they both might 

be, as 7 55 they would in cafe an alteration in the method of 
aſſeſſing the land=tax Was ptopoſed, in oppoſition, to the members 
of the midland'connties. This diſpoſition has ſometimes appear- 
ed; and probably would be muck more, if the perſons who. ſerve 

for the” burghs in thoſe counties were tied down to follow the 
prejudices and pattialities of their conſtituents. Whereas, be- 

ing at libefty to vote as they judge beſt, they may de more eaſily 
drawn to take that courſe which 3 75 ' moſt for the general, intereſt of. 

the whole. 

"2dly, AN obligation upon the members to follow the fnftte 
tions of their conſtituents, would give too much power into the 
Hands of the lower claſſes of people of this nation, who might not 
uſe it well? or, at leaſt, it would encourage and foment ſuch a 
democratical ſpirit in them, as. would, by degrees, weaken and 
deſttoy the eſſential balance of power” in gur canſtitution. a 

Tr was found, by experience, to be great. defect in maſt of the - 
republics, and popular ſtates of antiquity, that they allowed. the 
ne mh at large to have deliberative voices in matters of this na- ? 

They. were frequently influenced by their demagogues, and 
hits own want of judgment,” to very raſh and imprudent meaſures. 
Perieles indeed, flatteringly, told the Atheniaps, that each private 
perſon underſtood public affairs very well; but experience ſnewed 
the contrary; and the moſt” judicious politicians, even of their 
own countrymen,:complained: of 3 Polybius [4] blames the Athe- 
man and Theban governments; for that in them "OxzA@+ xagjts : 
> ia. The ſame author. obſerves [/]; that, at the time of the 
ſecond: Punic war, the conſtitution of the republic of Carthage 
was impaired and corrupted: for with them plurimam populus 


{#1 Fletcher af Salton'sWarks, p. 408. (IA Lib. vi. p. 488. (4: Ibid: p. 404 
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& «obj W [1 que * Romano, -illibata 


5 « penes ſenatum, grat. Quo., factum. ut illic, populo de 
*« rebus omnibus cult tante, OE, bis baun PE VIS: Romani 
6 vicetint. A ide and ar bouot viinm ig: 1 


Torr. obſerves, that '** Gretocum, tote. ole ſedentis 
« concionis temeritate adminiſtrantur. Itaque ut hanc Græciam. 
40 Aae. jam diu ſuis conſiliis afflicta, ct omittam; illa vetus, quæ 

quondam opibus, impetio, gloria floruit, hoc uno nile concidis 

10 3 immoderata ac licentis concionum j. * 
Ix was therefore a right proviſion. in all the conttitutions of the 
Gothic model, that theſe inconyeniences were. avoided, by —.— 
only the choice of repreſentatives to the people, out of themſelves; 
but, at the fame. time, inveſting them, . when NW choſen, with a 
diſcretionary power, to act as they thought fit, within the eſtab- 
liſhed bounds of the conſtitution; that is, ſo as not to ive up any 
point, or make any alteration, that would have an ef e& or ten- 
dency deſtruRive to its welfare. This is at once a temperament 
againſt the too great vehemence of the people, and a guard, againſt 
their unſkilfulneſs and want of Judgment 5, at the ſame time, that 
it ſeryes to keep up a ſpirit of liberty in them, and, in a great 
meaſure, ſecures them a ainſt the ill management of their repre- 
tatives: ſince, if they do got approve their conduct, in parliament, 
they may, after a ſhort time, lay, them us and { ſend other * 
ſons more likely to ſerve them well. 

As to this nation, in particular, we foe. by as times .of Richard 
II and Edward VI, when the populace got a-head, what work 
they would probably have; made, had they then been to inſtruct 
their repreſentatives, and had theſe been obliged to follow them. 
In the reign of Charles I, we ſee what inſtructions the lower 
claſſes. of people actually gave 40 their repreſentatives, as far as they 
could do it by petitioning the houſe of commons. It might juſtly 
be expected that ſome things of the like ſort. would be done, on 
other occaſions, if the right of the people, in the countics and 
burghs, to inſtruct their SO OE. 5 oblige hs was 
ance fully cſtabliſhed. | ag ares Bl 


= 


13 oc es luer 4a. 5. 0 a 721 VN 


= 4 of - 


Tra nu. Of the Right and Manner — Tirxes, Ge. 123 


. IT is an objection much more plauſible, which Monſieur Rapin 
abe to that number of ſmall burghs, in England, which ſend 
32 to parliament, and are, each of them, repreſented by 


two perſons, as well as any of the counties, or the largeſt cities, 


except London. He ſays this diſproportion in the repreſentatives, 
to the number and wealth of the perſons repreſented, is wrong in 
itſelf: and lays the choice of members of parliament much more 
open to the influence of the crown; than it would be if theſe 
ſmall burghs were disfranchized, and the ſeveral greater towns 


were juſtly repreſented, according to their number and their 


wealth. How far this objection is really of weight, I ſhall pre- 
ſently conſider, after I have * ob —_ r came into 
this ſtate. 

Nov this miquilicy 1 hath: * FRO a the hike of con- 
dition of ſome towns; which, having formerly been conſiderable 
for their numbers of people and their wealth, are, by length of 
time, fallen much to decay: ſuch are Gatton in Surry, Old Sarum 


in Wiltſhire, and others. But it has indeed been owing much 


more to the practices of the crown, ſince the beginning of the 
ſixteenth century after Chriſt. From Edward the Firſt's reign, to 
the end of that of Edward IV, there were only one hundred and 


ſeventy members ſent to parliament from all the cities and burghs 


in England. Mr. Brown Willis [z] ſays, that, in the year 1546, 


there were only one hundred and twenty-ſix burghs that returned 
members to parliament : of which there were few but what were 


conſiderable for people and wealth. But in Edward the Sixth's 
reign, and ſo downwards, for the two following reigns, the 
importance of the houſe of commons being more and more found, 


the crown, or its miniſters, cauſed ſeveral more burghs to be ſum- 
moned, of which ſome had never ſent any members before, nor 
were they conſiderable for the numbers of their people, or for 


their wealth; but they were ſuch as the crown could hope to in- 


fluence, and therefore they were ſummoned, when ſeveral larger 


and more conſiderable towns were omitted. The weight and in- 


I] Notit. Parliam. vol. i. p. 8. pref. b 900013 1 998 16] 
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tereſt which the court had, at that time, in the houſe of coni- 
mons, got theſe new members to be received and admitted there; 
though there ſeems to have been, at firſt, ſome n en 
whether they ought to be admitted, or not?: 75 

In 23 Elizabeth, the attorney and ſollicitor ended een 
to a committee of the houſe of commons, appointed to confer with 
them, that thoſe burgeſſes who were returned for divers burghs, 
which did not return any burgeſſes laſt parliament, ſhould remain 
in the houſe, according to their returns, that the validity of their 
charters might be examined [z]. In Edward the Sixth's reign, 
twenty-three new burghs were ſummoned to ſend burgeſſes to 
parliament. Philip and Mary added thirteen more. Elizabeth 
added thirty. James added the two univerſities, and twelve 
burghs. Charles I added eight burghs. And Charles IL __ 
the county of Durham and two burghs. 

ACCORDING to our antient conſtitution, the ial des incor- 
porate any town, and enable them to ſend burgeſſes to parliament; 
but this part of the prerogative, of increaſing the number of bur- 
geſſes of parliament, has been given up by our late kings: for if 
the king, at preſent, was to make a new parliamentary burgh, it 
would reſt in the power of the houſe of commons whether they 
would receive. the members. And the iſſuing of quo warrantos 
out of the court of King's Bench, the court of Exchequer, or any 
other court, againſt burghs, that antiently or recently ſent burgeſſes 
to parliament, to ſhew cauſe why. they ſent burgeſſes to parlia - 
ment, and all the proceedings thereupon, are, coram non judice, 

illegal and void: and the right of ſending burgeſſes to parliament 
is queſtionable in parliament only; and the occaſtoners, procurers, 
and judges, in ſuch quo warrantos and proceedings are puniſh- 
able, as in parliament ſhall be nugitt canſongat to law, ans: 
juſtice [0]: 

Tux burghs added, during the reign of king Fa I. were nat 
all added by the king's deſire. Several of them, particularly 
Agmondeſham, Wendover, and Great Marlow, were added, againſt 


L] See Prynne's Parl. Regiſt, part iv. p. 1179. [0] Nalſon, p. 588. 
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the king's inclinations, by the houſe of commons, in the parlia- 
ment, 21 James I, upon a petition made from thoſe burghs to the 
houſe, that they had antiently ſent members to parliament,” and 
defired to be reſtored to that privilege. The king, who declared 
himſelf unwilling to have the number of burgeſſes increaſed, ſay- 
ing he was troubled with two great a number already, commanded 
his ſollicitor general, Sir Robert Heath, then in the houſe of com- 
mons, to oppoſe it what he might; but it being alledged on the 
behalf of the burghs, that the interruption in their ſending bur- 
geſſes, for four hundred years paſt, was not owing to their own 
neglect, but to the fault of the ſheriffs; or if it was owing, in 
any meaſure, to the burghs themſelves, it was becauſe their prede- 
ceſſors were poor, and unable to maintain their members; whereas 
now they were content to undergo that charge. That if ſome 
burghs might be thus ſuffered to be diſcharged from their parlia- 
mentary ſervice; by a parity of reaſon others might be ſo like- 
wiſe; and conſequently there might come to be no parliament for 
want of burgeſſes. Laſtly, that theſe were parliament burghs by 
preſcription, and not by charter: for every one of them had their 
ſeveral. forens Ip]; and paid fifteenths as all parliamentary burghs, 
and not as other burghs or towns. Upon which reaſons, the houſe 
of commons voted them to be revived, and made returning burghs: 
and the king, having taken the two chief r N en . it 
was juſt, did, at length, conſent to it. 

Tux houſe of commons, in being forward to regrant this right 
to theſe and other burghs, ſeemed to have thought that their 
doing it would be ſtrengthening the liberty of the nation; and, by 
making the houſe of commons more numerous, render it leſs 
dependant on the crown. But in this they certainly did not judge 
right: it has been found, on the contrary, that many of the ſmall- 
eſt burghs have been the moſt liable to be influenced, and often 
have fallen into the moſt ſcandalous corruption. This appeared 
to ſuch a degree in ſome of them, that in the caſe of Stockbridge' 
in Hampſhire, the houſe of commons, finding that burgh noto- 


[8] Forens is the outlying part of the pariſh, belonging to the _— Brown 
Willis, vol. i. p. 149. | 
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there till April 19 1699, when it was thrown out, 
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riouſly. guilty of bribery, in their electing members of parliament, 
had a deſign to disfranchize it: and, A. D. 1701, alſo to have 
made an act for enlarging ſome others of the leſſer burghs, by 
admitting a competent number of neighbouring freeholders to vote 
in them. But the bills, that were brought into the houſe of com- 
mons for that purpoſe, were dropt [q]. Innovations and changes 
of that ſort probably were thought dangerous, and not to be ven- 
tured upon, without great neceſſity, in ſuch a conſtitution as this. 
And there does not ſeem to be as yet any neceſſity of this ſort: 
for though undoubtedly the condition of the ſmall burghs is not 
ſuch as one could wiſh it to be; yet there are ſeveral circum- 
ſtances, in the caſe of our nation at preſent, that render it leſs f in- 
convenient than it may at firſt fight appear. | SiC 

Ox x of theſe circumſtances is the liberty which all © our ir burghs, 
ſmall as well as great, have at preſent, by cuſtom, ot chuſing n 
refiants to repreſent them in parliament. By an act of parliament, 
1 Henry V. cap. 1. it is enacted, that each perſon ſerving for a 
burgh or city, ſhould: be reſiant, abiding, and free of the ſaid city 
or burgh, and none other in any wiſe. This is explained in 23 
Henry VI. cap. 15, that the burgeſſes choſen to come to parlia- 


ment, ſhall: themſelves be reſiant, dwelling and abiding. And by 


the liſts of members that remain, it ſeems that, for a conſiderable 
time, the members for cities and burghs were really reſiant, and 
members of the communities, and were a low kind of men, RE 


ſeveral of them traders. 
Is theſe ſtatutes had continued to be arialy okfatved; they miphe 


have been of ill conſequence, as they would have confined the 


choice of perſons, for repreſentatives of many burghs, to thoſe 
who were not equal to that great truſt, by reaſon of the lowneſs 


of their condition, want of knowledge in affairs, &c. but at pre- 


ſent, though thoſe ſtatutes are unrepealed, yet they are ſo little 
regarded; that perſons from any part of England are capable of 


being choſen for any cities or burghs. By: which means the ſmall- 


[9] The bill for disfranchizing Stockbridge, as to ending — to — 
ment, was brought into the houſe of commons, January 8 169 35 and continued 


eſt. 


? 


Tract II. Of tbe Right and Mariner of Impoſing Taxtr, &c. 127 
eſt burghs are often repreſented by men of the greateſt eſtate and 
ability in the whole houſe of commons, even by the eldeſt ſons of 
peers. This laſt circumſtance has been fully allowed and ſettled 
only ſince Edward the Sixth's time; and it has been thought a 
diſadvantage to have ſo many of the noble families in the houſe of 
commons, but it certainly is much otherwiſe; for, as I have ob- 
ſerved above, it is of great moment to the welfare of the Whole 
conſtitution, that the houſe of peers ſhould preſerve a due weight 
in it, as well as the houſe of commons. Now this proper weight 

is very much leſſened by the decreaſe of many of the peets eſtates, 


and the dependances that they had antiently belonging to them: 


therefore, in order to make up this, in ſome meaſure, it is very 
expedient that the relations and eldeſt ſons of peers ſhould have 
ſeats in the houſe of commons; which circumſtance tends to en- 
large the weight of the upper houſe, promotes a good underſtand- 
ing between the two n and . the commons a en- 


croaching upon the peer s. 


_ AND that no city or burgh can be FO brethay: this of: | 


very low circumſtances, is provided by the ſtatute 9 Ann. cap. 5, 
which enacts that no perſon ſhall ſerve in parliament, for any city 
or burgh, but who hath 300 J. per annum in freehold or copyhold 
lands, over and above what will ſatisfy all incumbrances; unleſs 
he be the eldeſt ſon of a peer, or of a perſon who himſelf hath at. 
leaſt 600 J. per annum in freehold or copyhold land beyond re- 
prizes; which laſt reſerve is the qualification neceſſary in order 
to ſerve for knight of a ſhire. , And it is at the ſame time enacted, . 
that each candidate may be obliged to take an oath, affirming | 
that he hath. ſuch an eſtate, and to ſhew where it lies. By theſe, 
means all members of parliament muſt be men of ſome competent 
fortune: and, indeed, few are of ſo little as 300 J. per annum, for 
moſt perſons of that eſtate have alſo more lands or money belides. 
Tre, ſecond proviſion that makes the inconveniencies of ſmall 
burghs in our conſtitution more ſupportable, is the care that is 
taken by ſeveral ſtatutes, to prevent undue practices, and eſpecially ; 
corruption, in the choice of members of parliament. Monſieur 


WO de Thoyras obſerves, that the ſmallneſs of the burghs lays | 


them 


a 
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them more open to the influence of the crown. This is not uni- 
verſally true; for many, even the greateſt number of the ſmall 
burghs, are ſo much under the influence of gentlemen of great 
eſtates and quality, that they are leſs liable to be influenced by the 
crown than ſeveral of the larger burghs. Indeed ſome of them 
are entitely in the power of thoſe gentlemen; becauſe the votes 
depend upon inhabiting houſes in the burgh, which houſes are the 
eſtate of thoſe gentlemen. Indeed this is not quite ſo agreeable- 
to the original deſign of our conſtitution ; but it is of no ill ef- 
fect: for it is only putting thoſe gentlemen upon a more advan- 
tageous foot than others, by ſecuring to them ſeats in the lower. 

houſe. And as they are moſtly gentlemen of very large eſtates, 

they are as little liable to be influenced by the crown, and as much 
able to ſerve their country, as the members choſen by counties or 
large burghs. Others indeed of the ſmaller burghs do lye more 

open to the influence of the crown, on account of the poverty of 
their voters. But influence of this ſort, upon their elections, is 
much more reſtrained than it formerly was, both by the altera- 

tions that time has made, and by various ſtatutes en for that 


purpole. 
Tu crown had formerly, the tenures, the Abbelen, and the 


foreſts; by which it could diſtreſs the electors in many places. 


The warden of the Cinque Ports claimed a right to nominate one 
member in each of thoſe ports. The ſheriffs could, with impu- 
nity, neglect ſome burghs, and return whom they pleaſed for 


others. The king and the lords, and in aftertimes the chancellor, 


had an authority to judge of conteſted elections, and to iſſue new 
writs upon them []. Now all theſe things are altered; the 
tenures, the fee-farms, and the foreſts, in a great meaſure, as to 
their influence, are gone. The warden of the Cinque Ports claim 
is taken away. The elections are to be free. No cuſtom or exciſe 
officer, or the like, can interpoſe their authority, No money, 


place, penſion, or promiſe of any ſuch, can be given to corrupt 
the voters. The ſheriff is under great Nene if he makes falſe 


[r] See Prynne's pref. to Cott. Abr. p. 28: 
returns. 
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returns. The king's, the lords and the chancellor's authority, as 


to judging of conteſted elections, or double returns, is taken away; 


ſo that, fuppoſing-the-laws be duly'obſerved, there cannot be s. 
influence applied from any quarter. 
Bu perhaps it may be aſked; Is it huppoluble;:i in \ this e 


the laws will be obſerved? have they been fo, in any degree, ſince 
the reſtoration? have not the courts, at all times, been able to 


gain parliaments? are they not likely to do the ſame” for the fu- 


ture? and if they do, can our parliaments be ſaid: to be any thing 
more than a bare form, or name? I do confeſs that theſe things 
have bern ſaid, in ſtrong terms, by ſome foreign writers, and lately 


more inſiſted upon than ever, by ſome: of our own; There are 
thoſe who: think that if things continue to go on in this train, the 


freedom of our conſtitution will be wholly loſt, or rendered in a 


great meaſure inſigniſicant. How far theſe conſequences are with 


reaſon to be apprehended, I ſhall: confider hereafter. In the mean 


time, I muſt obſerve, that it is juſtly to be accounted a happy 
ſituation, that our oonſtitution is eſtabliſned as well as it is, con- 


ſidering the many difficulties our anceſtors had to contend with. 
Ou kings formerly took the liberty; in their proclamations 75 


parliaments, to direct what-ſort of men ſhould be choſen in them. 


Henry IV in his firſt year, A. D. 1404, ſummoned a parliament 
to meet at Coventry, and directed the, ſheriffs that no members 


ſhould be returned who knew any thing of law [e. And before 


the election of the parliament in 1603, in the beginning of the 
reign of James I, a proclamation came forth directing the electors 
what ſort of men they ſhould return members, and the ſheriffs to 
what burghs they ſhould: omit ſending: precepts, under the peril - 
of the king's heavy diſpleaſure [Tl. The crown formerly could, 


upon many occaſions, declare the charters - of burghs. forfeited; . 


and even ſo late as the reigns of Charles and James II, the crown 


— 


got many charters ſurrendered, upon the moſt frivolous pretences; 
in order to give new ones, with powers that might enable them 


to pack parliaments. But now thoſe J warramice; which her 


| 5 Royal Treaſury, p-. 139 10 Arp inn Convoc, p. 423. 
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uſcd for that purpoſe, are declared to be illegal; fo that the crown 
has no ſuch room to tamper with them. | 1. ago 

Tux only influence the crown has at preſent, muſt be, either by 
— or by hopes of employments, or in general by views of in- 
tereſt in the electors. And there are various acts of parliament 
in force againſt employing theſe, to corrupt theſe electors. By 
7 William III. cap. 7. no perſon ſhall, after the teſte of the writ; 
give any money, gift, or promiſe, or obligation, to any one 
tor his vote, on pain of being rendered incapable to fit in parlia- 
ment. By an act 2 George II, every elector is to ſwear, that he 
hath not received by himſelf, or by any other perſon in truſt for 
him, or for his uſe or benefit, directly or indirectly, any ſum of 
money, office, place, employment, gitt, or reward, or any ſecurity 
for ſuch, to give his vote... If any perſon be required to take this 
oath, and ſhall vote without doing ſo, he ſhall forfeit 100/. And 
to prevent the court's undue influence upon members, after they 
are in the houſe, it is enacted, 4 Ann. cap. 8. that no perſon 
having any new office of truſt or benefit under the crown, as com- 
miſſjoners for prizes, or for tranſports, agents for regiments, &s. 
ſhall be capable of being choſen a member of the houſe of com- 
mons. By 1 George I. cap. 56. no perſon, having a penſion from 
the crown, for any term or. number of years, either in his own 
name or in truſt for him, is capable of being a member of the 
houſe of commons: and if any perſon, who ſhall have ſuch a pen- 
ſion at the time of his election, or at any time after, ſhall fit and 
vote in the houſe, he ſhall forfeit 204. for every time he fits and 
votes. 

From theſe numerous and ſtrict proviſions, it is evident, that, 
if the laws in force be duly obſerved, there can hardly be a poſſi- 
bility that parliaments ſhould be influenced to do any thing con- 
trary to the welfare and- real intereſt of the nation. And as the 
nobility and gentry of England are poſſeſſed of ſuch a ſhare of the 
legiſlature, with ſo. many great and unconteſtable privileges, they 
have it cntirely 1 in their own power, if they are not greatly wanting 
to themſelves, to preſerve their liberty againſt any attempts that 


way be made againſt it. While they are in PAI, they may, 
2 | if 
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if they will, be independent and ſerve their country, without being : 
under any corrupt influence, or any terror. Now for a people to 
be in ſuch circumſtances at preſent; to have a parliament ſo 
fenced with laws. and privileges, muſt, with 0. be cee a 
great degree of happineſs. 6 $M NE A = 
ACCORDINGLY, it has bee acknowledged 610 oy by feveral | 
French writers; who, at the ſame time, regret the loſs of the meet- 
ing of their eſtates. Thus Bodin: << quinetiam illi ĩpſi, quos Hiſpani 
© curias, Angli parliamenta vocant, aboleri cupiunt, urgentibus 
*e'periculis, ad conventus, velut ad. ſacram anchoram, confugiunt, 
« ut ſeipſos remque publicam ab hoſtibus tueantur. Ubi enim 
melius de curandis reipublice morbis, de Jubendis legibus, de 
« ſtatu_conformando, quam apud principem, in ſenatu, coram 
E. populo agi poteſt? illig, querelæ tenuiorum, illic potentiorum in- 
641 Juriz, illic furta, peculatus, ſordes, quæ fepius, i ignaro principe, 
by fiunt, explicantur. Illic ordinis cujuſque rationes exaudiuntur. 
uamobrem ſapienter ab Anglis et Hiſpanis inſtitutum eſt, 
« fiquidem illud teneremus, populi conventus tertio quoque anno 
* haberi. Et ut princeps libentius id faceret, nullum imperari 
e tributum poterat niſi populi conventus habeatur. Noſtri reges 
non ita ſæpe ut Angli comitia cogunt. Sed cum ſexdecim pro- 
« vinciæ in hoc imperio numerantur, ſex habent ſua peculiaria 
« quzdam. comitia: quæ ut omnino tollerentur modis omnibus 
« tentatum eſt ab iis qui ſua ſcelera et peculatus pervulgari me- 
« tuunt. Ut etiam Carolo VIII imperium incunte, cum univerſa 
«« provincia conventus haberi oportere una voce conclamaretur, 
* non defuerunt qui majeſtatis crimen ingererent iis qui in ſenatu 
cum populo idem ſentirent. Quibus acerrime reſtitit Philippus 
« Cominius rerum gerendarum uſu clariſſimus ſenator. Sed quam 
« ſint neceſſaria totius populi concilia, ex eo perſpicitur, quod 
*« quibus populis ſua concilia cogere licet, cum iis optime agi- 
« tur [a]. 
ul 3 laments the loſs of the authority of the 
parliament of Paris, which was but a ſhadow of the antient ſtates. 


= 


le Bodin. lib. iii. p. 346. 
8 | « Utinam 
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« Utinam auguſtiffimi inis fenatus auctoritabtam illibata atque 
&« jinconcuſſa foret, ut fait antiqufs temporibus: certe melius nobil- 
„ cum ageretur [B].“ ed e Hears 

Bor here perhaps it may be aſked, bow it happened that the 
French, and, in like manner, the Spaniards, a and not only they, but 
the Danes and the Swedes, who antiently were as free as we, and 
who had all originally public conſtitutions, but little different from 
ours in England, came, at length, quite to loſe them, and fall 
undder biw govetnment; While we, on the other hand, have 
gone on improving our. conſtitution; ſo that it is at this hour 
much better than it ever was in former times? Now, in the firſt 
place, this change ought, certainly, to be aſcribed to the provi- 
dence of God. But as che ſupreme being, at preſent, acts gene- 
rally by ſecond caufes ; there were, no doubt, ſome cauſes of this 
kind, that produced thefe Emilar events, in à number of different 
kingdoms; and what thefe cauſes were, 1 ſhall, in the following 
Theets, endeavour co make pen. 0 di aalfeen 
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PTER I have tout rights the: 3 And; ae 
the advantages, of our preſent conſtitution, beyond all others 
in Europe, many may, perhaps, have the curioſity to enquire, how 
our conſtitution came to be thus preſerved, and improved, while 
others, which at firſt were much the ſame as ours, have been 
changed much for the worſe, and have, in a great meaſure, loſt 
their original liberty? now this, under God, I take to have been 
owing to the different circumſtances that the commons of England 
were in from thoſe of moſt other nations in Europe, and their 
better agreement with the nobility : for this difference of eircum · 
ſtances, both diſpoſed and enabled them to do more for preſerving 
our original conſtitution, than the common people of other nations 
either could, or were ever diſpoſed to do. | 
Bur in order to comprehend clearly the force of this 0 1 
muſt make ſome farther enlargement upon it; and muſt obſerve, 
in the firſt place, that in the conſtitutions of the Gothic model, 
the power that was to ſerve as a barrier againſt the eneroachments 
of the crown, was lodged chiefly in the nobility : which word I do 
not now uſe in that limited ſenſe in which it is commonly under- 
ſtood in England: but mean by it, as it is uſed in other countries, 
to include all thoſe who are poſſeſſed of land, held by military, 
or other free and honourable tenure, and have a right to bear arms, 
in token of their genteel extraction, in oppoſition to the trading, 


. and labouring part of the people. 
8 2 IT 
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Ir is evident, that, in the ſeveral kingdoms that were formed 
upon the ruins of the Roman empire, the nobleſſe, in this large 
ſenſe, were poſſeſſed of all, or far the greateſt part of the lands, 
except thoſe that were in the crown and the church. And from 
thence, by the nature of their tenures, they had' ſuch bands of at- 
tachment to each other, as well as ſuch means of attaching the 
peaſants and mechanics to them, that it was not hard for them to 
make ſuch combinations, as would give them a force ſuperior to 
that of the crown itſelf. Each kingdom had a ſmall number of 
great men, poſſeſſed of very large territories or ſeigneuries, held by 
them immediately of the crown, which they parcelled out into leſs 
diviſions, and granted to their tenants, to be held of themſelves, 
by like military and other ſervices, as they were obliged to render 
to the crown. Theſe tenures obliged them to appear in the field, 
with horſe and arms, at the ſummons of their lords, and to con- 
tinue there ſo long as cuſtom or the law required; and as every 
ſuch ander-tenant could, by making good bargains of farms, &c. 
oblige and attach ſome lower people to him, and ſo of courſe to 
the chief tenant; accordingly it came to paſs, that moſt of thoſe 
great lords could raiſe, at their pleaſure, numerous bodies of men, 
whom, by keeping large armories and great tables of horſes, _y 
could „upon a very ſmall notice, equip for war. 

Ap when ſeveral of theſe great nobles Jingd together, they 
were capable of making a ſtand againſt the crown, when aſſiſted 
only by its own peculiar tenants, i. e. by the forces it could raiſe 
from its own domains: it is true, the crown was intitled to the 
military ſervice of all thoſe great barons that held lands of it, when 
a foreign expedition was to be made; and in home rebellions, it 
was intitled to the ſervice of all men in the nation: and it had 
generally ſome of them in its party in civil wars. But if its cauſe 
was notoriouſly bad, and tending to ſubvert the conſtitution, there 
were generally enough of theſe ———_ hers wed: r a 1 
and unite to preſerve it. 

THis ſtate of things continued in * Bumpend kingdoms, " 


their firſt nnn. _ the ruin of the Roman Fogerty for 
ſeveral 
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ſeveral centuries {c] : and it might have continued longer, if ſeve- 5 
ral events had not happened, to produce alterations in the way f F 
living, and of making war. Not but that otherwiſe: theſe con- | 
ſtitutions muſt have gradually decayed, becauſe length of time, for- | 
feiture of the tenants, and the failure of families; could not but 
occaſion the ſplitting. into lefler [parcels and ſubdiviſions, thoſe 
eſtates in land: which ſubdiviſions muſt needs have leſſened the 
power of the nobleſſe conſidered as a body: becauſe combinations 
among them, in oppoſition to the crown, muſt become much 
more difficult as their numbers increaſed, and ſo diſſenſions would 
more eaſily and frequently ſpring up among them. Though, on 

the other hand, the power of the crown muſt alſo grow leſs, by 
degrees, from the alienation that would W be n af crown 
lands, rents, &c.- 

Boi the growth of trade in r Europe, by the diſcovery of Arne» 

rica, and by finding a new and eafier way to the Eaſt-Indies by 

the cape of Good Hope, events which both happened nearly. toge- 

ther, about A. D. 1494, and the great plenty of money ariſing in 
Europe from the wealth brought from thence, were the cauſes 

that contributed very much to haſten the decay of the feudal con- 
ſtitutions. For trade introducing: wealth, introduced alſo luxury, 

and an expenſive way of living among all, but eſpecially the trad- 

ing people yet more, in order to keep * the: Mitt af, their rank 
among the noblefle. 

AND the greater the quantity of money grow; the revenues of 
their eſtates ſunk in proportion; becauſe moſt of them had before | 
agreed to take their rents in certain payments of money, which 
were now become leſs conſiderable [(d]. So that they could no 
longer make the ſame figure, or preſerve. the ſame weight and. in- 
fluence, which they had farmerly ; but were like old trees; that 
were decaying, and afforded little fruit or ſhelter, while the under- 
wood about them was very thriving. 

Bur probably it may be thought that this chin in ks cir- 
cumſtances of the nobleſſe and body of the people, might not have 


[c] See Count Boul. Hiſt, vol. iii. p. 145. [4] See Count Boul. tom. 
ii. p. 145. of the decay of the value of feudal. eſtates, 
contributed 
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e much to the ſtrengthening of the cron, if the no- 
bleſſe and commonalty could have acted in concert with each 
other, and if the latter had been in a proper diſpoſition to aſſert 
their liberties; becauſe the force, in oppoſition to the crown, 
would have been the ſame, or greater than it was, though placed 
in ſomewhat different hands; and the ſtrength of the crown would, 
at the ſame time, have decreaſed, by the ſinking. of its chief-rents 
and fee-farm-rents, and by the alienation of its demeſne lands; 
Indeed this would have been fo, could the nobility and commons 
have preſerved a good correſpondence with each other.. 

Bur I muſt obſerve, that the condition of the maſs of the people 
was ſo low and ſervile, and they had been ſo ill uſed by the nobles, 
that, in proceſs of time, they had contracted ſuch reſentments 
againſt the nobleſſe, that they were, from thence, both indiſpoſed 
and unable to take due meaſures for preſerving their liberty againſt 
the crown. The commonalty, indeed, in ſeveral of theſe king 
doms, conſiſted originally, for the moſt part, of the natives, whom 
the conquerors ſubdued ; or at leaſt they were part of the ſcum of 
thoſe victorious armies, to whom the officers and others of diſtinc- 
tion, who had the lands, and became the nobleſſe, committed the 
management of thoſe lands, as to the laborious part; allowing 
them for their labour-juſt enough to live upon, but keeping them 
very poor, and with drudgery and ill uſage ſo depreſſing their 
ſpirits, that they could never aſpire to any part in the concerns 
of the public, nor even to intermarry with the 'gentry, and ſo by 
alliance, or increaſe of fortune, raiſe themſelves into their body. 

Soc was the caſe of the commons in France and Spain, Ger- 
many, Poland, and indeed in moſt. other nations of Europe, in 
which the arms of the northern nations prevailed and made ſettle- 
ments. Theſe nations, whoſe taſte was chiefly for hunting and 
war, regarded huſbandry, trade, and mechanic employments, 
as unworthy of them; and accordingly deſpiſed the merchants 
and artiſans, as well as the peaſants: upon all occaſions uſing them 
with an oppreſſive inſolence, that was as um as it was 
unjuſt. | 
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Int conſequeiice of this uſage, it could hardly be otherwiſe, 'than 


that the body of the people ſhould contract, and always keep ap; 


ſome reſentments againſt the nobleſſe, and conceive themſelves” to 


have a different intereſt from them. And theſe reſentments prov- 
ed fafficient to hinder them from acting in concert with each other, 
and ſo gave able miniſters, of the ſeveral crowns; opportunities of 
managing the noblefle, and the people, one againſt the other, till 
each crown got poſlefſed'of ſach a power as made it too hard for 
them both; whereby even the nobleſſe themſelves were brought 
under the Lime ſervile yoke which they had laid, and kept on the 


commonalty. 
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4. King, John, about A. D. 1350, which was one of the moſt 
Fair» junctures for putting the conſtitution. of that kingdom 
upon a good foot of liberty. For two centuries hefore that time, 
the commons of that kingdom, eſpecially thoſe in cities and towns, 
had, been getting by low, degrees, out of that ſervitude, which 
they were originally under, to the crown and to the nobles. 
„Sous Louis le Gros, A. D. 1108, on commence Yaftranchis 
« les groſſes villes; c'eſt A dite, accorder A leurs habitans en general 


« chartres de liberté, et des coutumes accompagnèes de la remiſe 


2 du droit dimpoſer des tailles à yolonte ; de celui de la morte 


e taille, par od fon conſentoit que les enfans ſuccedaſſent a leurs 
«« peres en heritages-et en meubles: et enfin de la remiſe du droit 
« de ſuite, qui paroiſſoit le plus impor 
hommes en liberte de choiſir un autre domicile e]. This free- 
dom conſiſted in their having a nm e, a en to chuſe 
officers, to exerciſe trade, &c. | f]. nao) al a | 


le] Boul. tom. iii. p. 39. [FJ See Alteſerra upon the Jus Communiz, 
"OY Trey 
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TAEY W not come into this condition without the conſent of 
the crown and of their meſue lords. Les habitans de Vezelay 
«« avoient pris la liberte de faire une commune, ſans le conſentement 
«« de. Vabbe ſeigneur du lieu, et fans lettres du roi. Louis le Jeune, 
« A., D. 1101, 8y. tranſporta, et les ſoumit en peu de temps.“ 
But many, and at laſt moſt of the lords ſold theſe liberties to their 
towns for large ſums of money. Louis Hutin, A. P. 1314, 
«© donna une ordonnance pour Vaffranchiſement de tous les ſerfs 

«« qui reſtoient encore en France; mais, pas ſans finance à ſon pro- 
66 « fit.” This ordonnance, however, was not executed, either be- 
cauſe of the ſhortneſs of that prince's life, or becauſe of the oppo- 


ſition which the barons gave to it. 
4% ExFIx Hen. III, fe croyant dans une conjuncture plus favour- 


« able, accorda de nouvelles lettres à tous les mains mortables du 
* royaume, pour recevoir leurs affranchiſements, au moyen d'une 
% mediocre finance: mais le Marechall Daumont, et pluſieurs 
autres ſeigneurs du Berry, s etant pareillement oppoſez a l'effect 
«« de ces lettres, elles ſont pareillement demeurees ſans. execu- 
« tion Ig.“ By degrees, however, by the time of Philip the 
Fair, ſo = a part of the middle and lower fort of people i in 
France had gotten their liberty, and, in purſuance of it, had ſo 
much wealth or fubſtance among them, that Philip, as the nt 
expedient way of raiſing money without too much diſconte 

his people, thought proper to call a general aſſembly of the — 
and, with the clergy and nobility, who were, from the beginning, 
members of the eſtates or great councils, to admit alſo the deputies 
of the cities and rural diſtricts, as members of that aſſembly ; that 
they might give their conſent to the money that was to be raiſed 
upon them. This was done in the general aſſembly of the three 
eſtates in A. D. 1313. And ſeveral of the ſucceſſors of Philip the 
Fair continued the ſame courſe; and even, in a great degree, al- 
lowed that the oro had a __ to be ag einer oh ROY 
was to be raiſed. | 

LES — dads le emed Philippe de Valbis, A. D. 1328, 
« obtinrent enfin la confirmation de la Chartre de Louis Hutin, 


Le! Count Boul. tom, iii. P · 30. 


i avec 
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« avec une declaration expreſſe, qu il ne ſeroit jamais permis de 
« rien impoſer à la province, ſans le conſentement des etates. Et 
Nicolas Gilles, et le Roſier de France, diſent poſitivement, 
= quꝰ en cette annce 4 338, il fut arrete et conclu devant les trois 
« etats de France, preſent le roi, Philippe Valois, que l'on ne pour- 
6 roit impoſer ni lever tailles, en France, ſur le peuple, ſi urgente 
r neceſſitẽ, ou evident utilits, ne le requeroit de octroy des gens 
« des etats [S].“ So that if things had been well managed, and 
with due concert, on the part of the nobility and people, this great 
point, for the ſecuring the liberty of that nation, might at length, 
have been effectually gained from the crown; eſpecially after the 
loſs of the battle of Poitiers, in the time of King John, A. D. 
13 56, and during the following captivity of that prince. At that 
time the Dauphin, who was lieutenant of the kingdom, found 
himſelf under a neceſſity of having a general convention of the 
three eſtates, in October 1356; and Count Boulainvillers ſays [i], 
Que le plus grand nombre des deputies qui ſe rendirent a Vafſem- 
s blie, y porterent un deſſein forme de travailler par preference 
*« à la reformation du government, et a reſſerer Vautorite deſpotique, 
« qui n'avoit ſervi qu' a perdu le royaume, et le roi meme.” They 
even began to take meaſures for that purpgſe ; they formed a com- 
mittee for grievances, who drew up a remonſtrance about them, 
which they preſented to the Dauphin, the lieutenant and guardian 
of the realm; and he made an ordinance agreeable to their re- 
| queſts; which, if it had been put in due execution, and continued 
in force, would have laid a ſure nene for the db of the 
French nation []. | 
Bor that colitis we prince, the Dauphin, on — a way entirely 
to defeat all theſe meaſures of the eſtates, and even to make them 
loſe, in a good meaſure, their credit with the nation; which was 
by ſetting the nobility and the third eſtate at variance. Les 
« Etats ſe raſſemblerent, au mois de Janvier de la mème anne, ſans 


que Iordre de la nobleſſe y voulut paroitre, non plus qu' à ceux 
«« qui furent tenus au mois de F ebrier ſuivant. Ceetoit un . 


[5] Boul. tom. iii. p. 99. L] Ibid, p. 110. [4] Ibid, p- 113. 
＋ % de 
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« de la politique du Dauphin, qui regagna ja noblefle par toute 
forte des carefles, pendant qu'il mettoit ſourdement les villes en 


« defiance contre elle, en leur faiſſant repreſenter, qu'il n y avoit 
« que Tautoritẽ royale qui pit contenir la violence à lequelle 
« elle Etoit accofitumee:. et il reuſſit fi bien dans ſes infinua- 
« tions, que le villes et la nobleſſe negligerent egalement de s unir 
et agir de concert pour le bien commun. On ne fut pas long 

« tems apres cela A voir Feffect des inſinuations faites au peuple 
contre la nobleſſe: car tout à coup les communes de Picardie, 
« de Vermandois, et de l'iſle de France, commencerent à “ attrou- 
« per, et dans Videe que la nobleſſe n toit bonne A rien, od qu'elle 
«« n'etoit pas fidele au roi ou au regent, ils firent main baſſe ſous 
« tous les gentils hommes qu'elles parent ſurprendre dans leur 
« chateaux, avec des cruautez incroyables, juſqu” A fair rotir un 
% chevalier à la broche, et a contraindre fa femme et ſes filles a 
«« manger fa chair. 

_ « Lx regent n'avoit pas ed, fans PRE Fintention de bot les 
« choſes fi Toin, et auſſi fut il obligte de ſe ſervir de la nobleſſe 
« meme pour reprimer ce furieux mouvement. II en conta la 
« vie a une infinite des villageois, qui furent tuez, et aſſommez, 
* comme des betes, n ayant aucunes arms ni art pour ſe defendre. 

«« Cependant les ſeditions continuant toujours dans la ville de Paris, 
6 1] s'en fit a la fin un fi conſiderable, qu'elle retablit l'autorité de 
« regent, par la mort du prevot des merchands, et de divers autres 
qui pour avoir voulu porter trop loin Findependance et la liberté, 
« firent perdre au public les advantages de leurs enterpriſes. [I].“ 

Mrz ERA ſays, that from this time we may date the end of the 
mixed government, which had continued, more or leſs, in France, 
from the beginning of the monarchy. He means the authority 
there was in the nobleſſe to be ſome check upon the crown. 

Ce qui arriva (dit Count Boul.) tant par le degout que Fon pris 
des violences populaires, qui Von regardoit mal à propos comme 
« effet des reſolutions des derniers etats; que parce que, la guerre 

ayant encore continue plus de 80 ans, Fautorite royale prit inſenſi- 


J Count Boul. tom. iii. Pe 117 i | Oe 
57 « blement 
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9 blement le deſſus par Toblides droits des particuliers, qui demeu- 
« roient ſans exerciſe au milieu de la confuſion, et du deſordre 
« d'une guerre, qui penètra dans toutes les parties du royaume.” - 

MrzrRAx [m], ſpeaking of the ſtate of things in Paris and the 
reſt of France, during the captivity of King John, ſays << pendant 
cette anarchie, la nobleſſe ct les autres gents de guerre exergoient 
« toutes ſortes de violence ſur les pauyres peuples de la campagne. 
« Ces malheureux batus, pillez, courus comme des beſtes ſau- 
cc vages, n'ayant la pluſpart pour retraite que les bois, les cavernes, 
«« et les mares.  Ils s'attrouperent par grandes bandes, et ſe reſolu - 
« rent d'exterminer tous les gentilhommes. Cette fureur com- 
«« menca dans le Beauvoiſis, et eut pour premier chef un payſan 
nommè Caillet, On la nomma la Jacquerie, parce que les gentil 
„hommes, lors qu' ils pilloient le payſan, H appelloient par raillerie 
0 Jacques bon homme. Si les villes ſe fuſſent jointes à ces ruſtres, 
« c'ttoit_ fait de la nobleſſe ct de Teſtat monarchique, auſſi bien 

« qu' en Suiſſe; mais pas une ne leur ouvrit leur portes de crainte 
« d'eſtre pillèe. Ils en tenterent pluſieurs inutilement; mais du 
« reſte ils commirent tant de cruautez plus que brutales, que la 
% nobleſſe de tous les partis, Frangois, Anglois, et Navarrois, 
« ſe rallia contre eux. Le roy de Navarre defit la troupe de Caillet. 
« Le Dauphin en mit en pieces plus que vingt mille.” _ 

Soo after, in 13 58, « le Navarrois S'approcha. de 3 
« „ harangya le peuple qui le declara ſon general, mais la nobleſſe, 
« indignee de voir qu'il la, carefloit moins que le bourgeoiſie, 
« Vabandonna, et dans une afſemblee qui fut tenue a Compeigne, 
_ «« promit toute aſſiſtance au Dauphin pour aſſieger Patis. This 
encouraged the Dauphin's party, in the city of Paris, ſo much, 
that it got the upper hand; and ſo they drove out and puniſhed 
the popular party with great ſeverity, and ane dies the 
authority of the crown. 

In the reign of Charles VI, A. D. 1382, rok were nd at the 
taking of Courtray, in Flanders, ſays Mezeray Ia, (certaines let- | 
tres des Fes, faiſant mention d'une ligue des villes de 


[m] Tom. i ii. p. 565. u] Abr. tom. i. p. 610. 
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e France avec celles de Flandres, pour l'extinction generale de la 
„ nobleſſe. En effet, depuis que le roy etoit ſorti de France, les 
'«« burgeois des villes de Paris, de Rouen, de Troyes, d' Orleans, et 
« pluſiers autres, avoient pris les armes à Foccaſion des impoſts ; 
«« tellement que les princes et les grands qui cherchoient à profiter 
des rangonnements et des confiſcations, ayant facilement perſuade 
„au roy, ſoit qu'il fut vray ou non, que les peuples avoient con- 
* ſpire contre la royaute, ce jeune prince, par leur conſeil, chaſtia 
«© rigoreuſement ces villes, par la mort de grand nombre des gents, 
par proſcriptions, revocations de privileges, et taxes exceſſives.“ 
Tu Pariſians came out with 30,000 men to meet the king, 
Charles VI, 1383, to ſhew their ſtrength; but, at the word of 
command, they diſperſed, and went home; and the king entered 
their city like a conqueror, took down their gates, took away their 
arms, and hanged, drowned, or beheaded a great number of 
j them; and exacted of the reſt more than one half of their goods: 
* puis dans cette terreur on reſtablit les impoſts, et on les leva avec 

| des extortions indicibles. On traitta les autres villes de mEme ; 
g | « ct ces grandes ſommes tournerent preſque toutes au profit de la 
| * nobleſſe, qui les diſſipant auſſitôt en foles diſpenſes, juſtifioit en 
«« quelque ſort les emotions que Von chaſtioit fi horriblement [9] cC 

In the year 1384, © Il gen etoit encore ſouſlevè d'autres payſans, 

« auſſi cruels que ceux de la Jacquerie, qui couroient le Poitou, le 
Berry, et FAuvergne, et tuoient inhumainement tous ceux qu'ils 
4 trouvoient n'avoir pas les mains calleufes : on les nommoit les 
« Tuchins. Le duc de Berry afſembla des tfoupes, les diſſipa, et 
fit mourir leurs chiefs avec pluſieurs de ces ruſtres.” During 
the continuance of the reign of Charles VI, from the year 1401 
to 1407, when the duke of Orleans was aſſaſſinated by the duke of 
| Burgundy, and from thenceforth during all that reign, France 
was in very great diſorder and confuſion; and in the year 1413, 
j  Mezeray fays, that the nobility, and thoſe who had the care of the 
revenue, were rather defirous of a continuation of the troubles, that 
they might feaſt themſelves upon the ſpoils: of the people; and 


[0] Mezeray, Abr. tom. ii. p. 611. 
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the courtiers, and thoſe who were about the Dauphin, then but 
ſixteen years of age, bred him up in all the notions of abſolute 
wer, «et lui mirent dans Vefprit que pour maitriſer abſolument 
France, il faloit dompter Paris et diſarmer les bourgeois, leſ- 
« quels il taxeroit apres comme il luy plairoit.” - Purſuant to this 
advice, the Dauphin immediately ſeized the baſtile; which ſo 
enraged the citizens of Paris, that they immediately roſe in arms, 
to the amount of 10, ooo, forced the Dauphin's officers from him 
and impriſoned them, and behaved themſelves with great inſolence 
both to him and to the king (Charles VI), and obliged them to 
conſent to the Py to death wy nn 15 the eee 
friends. 

In 1418, the enn fattion got the- — at © Paris, and 
made moſt terrible work with the oppoſite party of the Armagnacs 
or Ocleanois; putting near 3000 of them to the ſword. . Qui- 
* conque avoit de 1' argent ou un ennemy, un office, od un bene- 
« fice, etoĩit Armagnac.“ From A. D. 1401, to 1451, there were 
continual diſorders, ravages, and a ſtate of almoſt perpetual confu+ 
ſion and anarchy in France; firſt between the factions of Orleans 
and Burgundy, and afterwards between the French and Engliſn; 
the latter of whom were not quite driven out of France till 1451, 
when they had nothing left them but Calais and the county of 
Guiſnes [p]. In 1444, Charles VII formed ſome ſtanding; troops 
in France: they conſiſted of 1500 gens d' armes, 4500 archers on 
horſeback, and as many inferior ſoldiers or valets. Their pay or 
maintenance, according to Count Boulainvillers, was to be raiſed 
from the towns where they were in garriſon and the neighbouring 
country; though the people afterwards conſented, unthinkingly, 
to contribute ſettled ſums for this purpoſe. Le peuple, dit 
_ «© Mezeray, tom. ii. p. 699, qui ne ſent que le mal ꝓreſent et qui 
«© ne veut point prevoir ceux de Vavenir, ne ſongea qu' à ſe liberer 
de ce fardeau, et octroya une taille d' argent pour le payement 
„de ces gens d' armes, fans conſiderer que lors qu'elle ſeroit une 
fois eſtablie, elle ne dependroit plus de luy, ny pour la durce, ny 


« pour A e e 
D Mezeray, tom. ii. p. 70 ; 44 


In 


144 OF TEMPORAL LIBERTY. Part II. 
Ix 1448, Il y avoit peu d' infanterie en France; le roi (Charles 
*I) pour en avoir une bonne et bien eftretenue, ordonna que 
chaque village du royaume Juy fourniroit et payeroit un archer 
« 2 pied qui ſeroit franc de toutes tailles et ſubſides. A cauſe de 
quoi on les nomma les Francs archers. Cela faiſoit un corp de 
«« vingt-deux, ou vingt- trois mille hommes [g]. This prince 
was not only the firſt who formed ſtanding armies in France, but, 
according to all the hiſtorians of that nation, was the firſt who 
gained that point of laying taxes upon the country at his pleaſure, 
without the conſent of the eſtates of the kingdom; but, in fact, 
he could not have carried his point, if he had not conſented to 
grant certain penſions, to great _— _ the Pr gl in op of 
what ſhould be levied upon them. | 20 O03 þ1 

I the year 1465, in the — of: the e of Lows IX; 
moſt of the princes of the blood, a great number of the nobility, 
and the old captains of the late king, entered into a confederacy 
for the reformation of the ſtate, which was called the league for 
the public good. The dukes of Burgundy, Bretagne, and Charles 

the king's brother, were in it. The king, on the other hand, cajoles 

the burgeoiſes at Paris, and their huſbands, by promiſing an abate- 

ment of taxes, and promiſes to govern hy the council of ſix of the 

parliament, ſix of the univerſity, and ſix of the citizens: this 
made the city ſtand firm to him, though ſome were much inclined 
to the princes. Mezeray [y, ſpeaking of that which was called 
the league for the publie good, in the reign of Lewis XI, ſays 
« Je public qui avoit ſervy de couleur a cette Sucre, et . en 

4 avoit portè tous les frais nen eut aucun advantage. 

In 1466, this prince, fays Mezeray, «© amulſoit le Genre dun 

_ «« eſpoir de ſoulagement, ayant convoque a Paris une afſemblee de 

«« notables, ou il s'y fit, ſans doute, plus de propoſitions qu'il ren 

«« executer, et des diſcours fort eſtudiez; ' &eſt oe quien France ils 

„ appellent de belle actions. Paris etant comme le fort du roy 

«« contre les grandes qui ne Paymoient point.“ He made a review 

of them, towards the end of this voy and found between ones 


[7] Mezeray, tom, ii, p. 700. 05 Tom. ii. p. 712. 
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and 80,000 men, fit to bear arms, between 16 and 60 years of age. 
In 1480, Lewis XI, fays Mezeray, © ſoit. qu'il ne ſe fiaſt point 
«« a ſes ſujets naturels, ou pour quelque autre raiſon, caſſa les 
« Francs archers, et en leur place leva des troupes eſtrangeres, ſpe- 
«-calement des Suifle.” But this prince, a little before his death, 
was fo well convinced of the unhappy fituation of his kingdom, 
and of the miſery to which he had reduced his ſubjects, that he 
exhorted his ſon, Charles VIII, < 4 reduire les levees des deniers 
4 à Vancien ordre-du toy ance, qa eftoit de nen n faire fans 
amm des peuples [el. * " 
IN 1484, 2 Charles VIII, there was an aſſembly of the eſtates at 
Fours; and, ſæys Mezeray, On neut Jamais fi beau de reformer 
«les abus, et de dreſſer des rempatts contre l'oppreſſion. Mais 
le preſident des etats, pluſieurs eccleſiaſtiques, les deputez de 
««- Paris, et quelques autres, ſe e ene au vent de la 
% cur, et trahirent la cauſe publique. | 
Donis the reign of Lewis XII, its came to the crown in 
11965 and died in 1515, France had no reaſon to complain of the 
abuſe of the authority of the crown, as to impoſitions. But 
Francis I, Who in r515 ſucceeded Lewis XII, by the advice of the 
Chancellor Du Prat, Was put upon ſelling juſtice; by creating (ays 
Mezeray [) a new chamber of twenty counſellors of the parlia- 
ment of Paris, and as many in the other chambers in proportion; 
and as well upon augmenting the tailles, and making new impoſts, 
«ſans attenare Toctroy des etats, comme c'eſtoit Vordre ancien du 
% royaume. And the fame author, ſpeaking of the concordat, . 
between this prince and the pope, made the following year, ſays 
ele clergè de France, les univerſitez, les parlements, et tous les 
gens de bien y oppoſerent plaintes, remonſtrances, proteſtations, 
c appels au future concile. Toute fois au bout de deux ans, il 
Db falut ceder a Taytorits abſolue,' et enregiſtrer le concordat au 
« parlement. In 1543,” Francois I, fit un impoſt ſur les villes 
cc cloſes, pour Ventretien de 50,000 hommes; qui ne ceſſa point. 
« avec la guerre, comme il avoit promis. In fact, the miniſters 
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of . prince broke through all the antient laws of France, 
«« et pouſſerent Vautorite du roy Julqus à une domination 110 
« reglee [ul. 1 

THE ſucceeding princes all kept, up this abolute power, more 
or leſs, according to their capacity, and other circumſtances : but, 
in general, Henry IV, Lewis XIII, and Lewis XIV, brought it to 

perfection. However, it is ſomewhat wonderful, that in the reign 
of Henry III, when the violences of the league were carried to 
ſuch a height, even againſt the perſon of the king avowedly, and 
when the depoſing doctrines were publicly taught, the leaguers 
did not fall upon any meaſures to reſtrain the abſolute power of 
the crown: indeed there was ſome talk of doing this in the eſtates 
at Blois, in 1588, and the Huguenots were in the fame diſpoſition, 
But nothing was done, either then, or afterwards by the leaguers 
in Paris, to this purpoſe. The duke of Mayenne, their chief, 
« conſiderant que Teſprit des auteurs de cette grande revolution 
« tendoit à eſtablir plutoſt un democratie qu'une royautse, travailla 
« dabord 4 diminuer leur puiſſance [w].” And one may conclude 
that little of this ſort could have been done. with any effect, by 
the accounts we have of the ſtate of the parties in France, at the 
beginning of Henry the Fourth's reign. Mezeray tells us, that, 
among other parties, there was one party ( de gents.trop amoureux 
«« de la liberte, qui tendoient 4 eſtablier un government dans lequel 
« Vautorite. abſolue fuſt reſtrainte par des loix. Cette partie ne 
«« ſabfiſta pas long tems, toutes les autres, quoy qu'ennemies entre 
cc elles, conſpirant a la rendre odieux et a la deſtruire.“ 

AND afterwards, during the minority of Lewis XIV, when the 
princes and the parliament of Paris were united againſt cardinal 
Mazerine, and went great lengths againſt the court, yet nothing 
was done effectually, or hardly ſuffered to be propoſed, that tended 
to promote the liberty of the people, or reſtrain the power of the 
crown: the princes of the blood and the great lords oppoſed every | 
thing of this ſort an This has generally been, and i is, the dit- 


[u] Tom. ii. p. 932. [w] Mezeray, tom. iii. p. 1199. 
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poſition of moſt of the nobleſſe; great numbers of them are very 
much reduced in their fortunes, but their high ſpirit, their love 
of expenſive living, and their contempt and hatred of the mer- 
chants and trading people ſtill remain; they know that the crown 
only can ſupport them, to ſome degree, in their dignity; as in 
effect it does, by giving them places at court, commands in the 
army, governments, and other places; and, at the ſame time, by 
ſhewing a ſuperior reſpect to them and their families. 
Tux know, that if there were more freedom in France, it 
would turn to the advantage of the trading and lower claſſes of 
the people; therefore they will always be generally diſpoſed to 
adhere to the crown, and aſſiſt it againſt the efforts of the mid- 
dling people, between whom and them there ſtill continues nb 
ſmall hatred; as was ſeen, in ſome meaſure, towards the latter 
end of the laſt century. Sir William Temple [y] gives us an ac- 
count of a great inſurrection in Britany; which, by the rage it 
begun with, might have proved of ill conſequence to the French 
affairs, if it had met with a head anſwerable to it. But being 
only compoſed of the lower claſſes of people, who, from the op- 
preſſion and ill uſage they had ſuſtained, hated and ſpoiled the 
nobleſſe, it was, partly by fair means and partly T TO in a 8 
time compoſed, 
Tur nobility therefore will Hogs be for the e crown; and 00 
will the clergy ; whom the crown politicly hindered: from having 
their wings clipt at the reformation, and do ſtill ſupport them, as 
knowing they are likely to adhere to the royal prerogative: and 
the king will have a conſtant influence upon them, by the con- 
cordat, which gives the crown the nomination' of benefices. 
Moreover the clergy will always influence the low people, and 
keep up, as they really do at preſent, a great ſpirit of veneration for 
their king. And there is ſo much of this now ſettled among all 
orders of men in France, that as the king is at preſent abſolute 
to what degree he pleaſes, ſo that power ſeems to be fixed upon 
as firm A une, as in any EP in Europe, e. even as in Spain 
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Tus change of the conſtitution, and loſs of the liberties of 
Spain, were produced by much the ſame cauſes as they were in 
France, The nobility and gentry, in the former of theſe king- 
doms, had been all along poſſeſſed of great privileges and immuni- 
ties, particularly that 1 one of having their eſtates freed from 
taxes, in conſideration of their doing perſonal ſervice to the public, 
in war. In A. D. 1176, Alphonſus king of Caſtile, beſieging 
Cuenea and wanting money curatumque ut non modo plebei 
% homines et proletarii, ſed etiam ingenui et immunes, quas vulgo 
% Hiſpani Hidalgos vocant, quotannis quinos maravedinos aureos 
regio ſiſco inferrent. Populum tot vectigalibus exhauſtum belli 
ſumptibus imparem eſſe. Debere cos patriz caritate, ærarii in- 
% opia moveri ut de veteri libertate, jureque confiderent. Didaci 
e conatibus, Petrus de Larz obſiſtendum exiftimans, contract 
« nobilium manu raptim è conventa diſceſſit, armis tueri certus 
« partam armis et virtute a majoribus immunitatem [Z].“ The 
king was forced to deſiſt, many of the greater nobility had their 
eſtates, and the dependences upon them very large. About the 
middle of the fourteenth century, in the time of Henry II, who 
was a baſtard, and advanced to the throne inſtead of Peter the 
cruel ; and in the time of Henry's ſucceſſors, the nobility got their 
privileges, eſtates, and juriſdictions much enlarged [a]. And 
Marian, lib. xvii. p. 710, ſays, a novo rege (Henric.) pro cujuſ- 
„que authoritate dona principibus data oppida, arces, principatus: 
« ct in ea rerum perturbatione novus rex, quaſi de alieno muni- 
« ficus videri yolcbat,” The ſame author ſays, that, in the year 
1390, in the reign of King John of Caſtile, the nobleſſe would not 
agree to the king's requeſt, nor conſent to be taxed. And, about 
the year 1393, in the minority of Henry III, or juſt when he be- 
came a major, he ſays, that datum eſt Cantabris expetentibus 
Caſtellæ exemplo (nondum enim mos ille ſublatus erat) provo- 
* candi jus ad ſingulare certamen, Marte arbitro, controverſias quæ 
1 multe i in ea m erant es en [4] 


"Ta Marian. p. 5 36. | 0 Puſfend. Introduc. p. 49+ 
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In the aſſembly of eſtates at Madrid, in A. D. 1394, and in the 
beginning of the reign of Henry III. the penſions and other 
grants of Henry II were reſumed; which highly vexed the gran 
dees, and diſpoſed them to make commotions. . Beneventanus 
Madrito digreſſus in regia vectigalia ipſoſque templorum reditus 
invadere non deſiſtebat, regis. ætatem ludibrio habens el.“ 
This ſhews what power the grandees then had. The king (Hency 
III) went into Caſtile, ad pacandos procerum animos; qui, de- 
*« pulſo. belli timore, in miſerorum fortunas grafſabantus [d]. 
But the king was obliged to give two or three oh. them large 


penſions. | 
In Arragon, in A. D. 1406, the eſlates 1 26 Mantidurh 


«« regis filium primo quoque tempore in Hiſpaniam erocandum; 
cc ut hominibus, maxime liberis, jus 2 natura datum, virtute, me- 
« ritis, fide, fœdere, ac religione fundatum diſceret conſervare [e]. 
In the beginning of the reign of Henry III, the king had been out 
a hunting, and at his return, hungry, found nothing in his palace 
for dinner. The maſter of the houſehold told him, that there 
was neither money nor credit left to buy proviſions for the royal 
houſehold : and the king was obliged: to pawn. his cloke for a 
piece of mutton. But, at the ſame time, a number of the gran- 
dees uſed to have ſumptuous. entertainments for each other, in 
their turns: it happened to be, that night, the archbiſhop: of 
Toledo's turn. The king went thither in diſguiſe, and found 
there great magnificence and plenty. After ſupper, when the 
grandees were merry, they began telling each other, how much 
every. one had out of the royal revenues, which filled the king with 
aſtoniſhment ; and; the very next day he ſurprized and threatened 
them, and obliged them to give up the royal caſtles and territories 
which. they poſſeſſed, and to pay all that they had taken: of the 
royal revenues [/ J. 

In the reign of King John II, which begun A. D. 1407, and 
laſted till 1453, the kingdom of Caſtile was all along much trou- 
bled, with the diviſions and commotions of the grandees, againſt 

Le] Marian, p. 756. [a] Ibid. p. 757. [e] Ibid. 768. 
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Alvaro de Lun, the king's favorite, and againſt the kipg for pro- 
tecting him. During this reign the power of the grandees muſt 
have been much increaſed ; for, in 1439, the grandees of Caſtile 
formed a league againſt Alvaro de Lunæ, and gained their point 
againſt him, for a time, notwithſtanding the king's authority. In 
1449, the city of Toledo, upon occaſion of a ſmall tax that was 
to be raiſed upon them, by Alvaro de Lunæ, revolted againſt the 
king, and when he came before the town, they uſed him with 
great inſolence; and thoſe citizens who were diſtruſted by the reſt, 
were uſed with great cruelty. 

HENRY IV began to reign in Caſtile, in 1453, and died in 1471. 
In his reign; there was not a year paſſed without great diſturbances. 
The king was impotent, and, in order to have children, he cauſed 
Bertrand de Cuera, count of Ledeſmo, to lye with his queen, of 
whom he got the princeſs Joanna : but to exclude this princeſs 
from the ſucceſſion, the grandees form a confpiracy, depoſe Henry 
from the crown, and proclaim his brother Alphonſus king ; who 
who ſoon after dies. But Henry's fiſter Iſabella was married to 
prince Ferdinand of Arragon ; who ſucceeds Henry after his 
death. The grandees of Caſtile, and even the citizens, treat Henry 
with great inſolence and diſhonour. A conjuratis proceribus 
« ingens facinus defignatum.” In A. D. 1465, © horret animus 
« tantam noſtræ gentis ignominiam recordari. Pro Abulæ mani- 
bus in patenti campo ſuggeſtum ex materia ædificatum eſt, impo- 
« ſita Henrici ſtatua, cum trabea, reliquoque regio ornatu. Con- 
«« venere proceres infinitaque populi multitudo. Voce præconis 
« graviſſima Henrici crimina publicata. Ad ſingula ſententiz 
* capita, ſtatua ſigillatim omnibus regiis inſignibus nudata, ac 
e tandem cum verborum contumelia in præceps eſt data [g]. 
Hereupon Henry raiſes troops ; but, not being able to do any 
thing, is forced to come to an accommodation with the malecon- 
tent grandees; who, by raiſing troops and making diſturbances, 
not only obtain, from the weak king, what poſts and other ad- 
vantages 4 7— pleaſed, but even impoſe diſhonourable terms upon 


le] Marian. lib. xxiii. cap. 10. p. 69. 
him, 


him, and reduce him to great diſtreſs They offer the crown 
to his _ 1 who refuſes it, but is giv ner ſueceflor to 
4 Henry. - * FOE s 1 DE; i Ars 

AFTER . s death Iſabella, and, in ber right, her hucband 
Ferdinand king of Arragon ſueceeded. This king haſtened imme- 
diately into Caſtile, as knowing, ſays Marian. lib. xxiv. p. 92, 
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: _ « Caſtellæ proceres fide et opera venali niſi magnis præmiis 


perſtituri in officio non erant.“ Ferdinand had much to do to 
quiet and reduce the prooeres of Caſtile, reliquis' caſtellæ parti- 


«© bus quieſcentibus, motus in Bætica extabant. Proceres pro ſe 


0 quiſque urbes arceſque prœſidiis occupare: ut cujuſque vires 
« erant; prædæ, rempublicam, ludibrio majeſtatem habere [J.“ 

Marian, tells us, in the ſequel of the ſame chapter, that, notwith- 
ſtanding the vigilance of this king, the grandees  ſerzed ſeveral 
conſiderable places, and even the citizens were divided into parties, 
and raiſing tumults. In 1481, ſub Ferdinando et Iſabella, 
« Toleti generalis conventus agitati omnino frequentes. N Voces 


« liberæ fuerunt, et plenæ expoſtulationum: nobiles in tenuiorum 


e fortunas graſſari populi conquerebantur. Eorum avaritia re- 
60 gium ærarium exhauſtum, oceupata vectigalia, imperari nova 
«© jindies magnæ provinciæ calamitate. Remedium excogitatum 
« dati i in cauſl judices, ab Henrico rege factas imprudenter dona- 
« tiones, aut temporum. neceſſitate extortas, injuſtas fore pronun- 
e ciarunt. Nobilium audacia coerceri nondum poterat, neque 


« judicia reſtitui magnopere labefactata li]. Marian. farther in- 


forms us, that the nobility of Portugal had, many of them, the 
haute juſtice in their territories, and greatly reſented that the 


king's officers ſhould exerciſe any juriſdiction therein; and it is to | 


be ſuppoſed that the nobility of Spain enjoyed the fame privilege. 
Bor we find, that not only the nobility, but even the citizens, 
were concerned in raiſing thoſe tumults and civil wars; for this 
ſame author tells us, that King Ferdinand ſeverely puniſhed ſome of 
the chief citizens of Saragoſſa, who had been the cauſe of puttin 8 
one of the king's officers to death, for doing his duty; and, more- 


[5] Marian. lib, xiv. p. 104. [7] bid. p. 117. 
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onthe af the city bailing. which: uſed . be by the 
citizens themſelves, and had that authority veſted in "the On; 
which was a great remedy again{t/tumults. -' +1! 

_ In; 1488, Ferdinand recovered Placentia from rh n 
Stunica, who had obtained it from the crown, in the reign of ſome 
of the former weak kings. Magnus (ex eq) procerum timor, 
one quæ  perturbatione temporum ſuperioribus. regibus extorſc- 
rant, teſtituere cogerentur regi, majori potentia conſilioque [4].” 
This was in Caſtile. In Arragon; at the ſame time, novi tumul- 
« tys extabant. Proceres civitatum ſocietatem nuper initam, diſ- 
i turbare cogitabant quaſi gravem, nimiumque privatis ĩpſorum 


« commodis obſiſtentem: neque prius reſtiterunt, quam ea ſocie- 


state in decem annos. abtegatn. comitiis Turiaſone habitis conſe- 
«« quentibus annis [/].” In this ſame year, Ferdinand obtained 
likewiſe the maſterſhip of the order of Calatrava to be united to 
the crown of Caſtile, and ſoon, after the maſterſhip of the other 
two military orders; which union was a great increaſe of power 
to the cron; inſomuch that Marian. ſays, this prince was acer, 
«« impiger, ſolers, cautus, in acie ferox, poſt victoriam mitis.” ay 

In 1493. © reg. Ferdinand. et Ifab. nihil in hunc. præclarius 


« indicit, ei mutatione quæ in tribus ſacris militaribus, caſtelle 
« ordinibus facta eſt. Multum ii milites juverant Mauris ex uni- 


«. verſa Hiſpanid, deturbandis impio imperio evertando : genere et 
4 factis nobiliſſimi, ſtrenui, pugnaces. Confecto Granatenſi bello, 
« cum. jam parum terroris ab hoſte eſſet, pro gratia odium reddi- 
« tum, Dolebant reges ab eorum poteſtate magiſtros ordinum 
** eſſe liberos, iis opibus eaque auctoritate ut regibus formidabiles 
« eflent, tumultus et bella ſæpe in provincia concitarent. Ea 
« ſpecies. facto eſt prætenta, vera an conficta non diſputamus. 
« Certe in comitiis non lex et æquitas ſæpe valebant, ſed vis et 


« ambitus. Itaque ab Innocentio octavo diploma eſt, ablatum, 


«« qua ſublatis magiſtris eorum ordinum adminiſtratio procuratio- 
«« que omnis regibus credebatur.” So the e were, this year, 


{#] Marian. lib. xxv. cap. 12. p. 133. an Ibid. 
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united to the crown, forFerdinand's life; and, in the timeof Charles 
V, Hadrian VI united them for ever: to the crown; and granted 
8 him and his ſucceſſors, jus præſentandi epiſcopos Hiſpania 
«« qui ante ad eorum ſupplicationem precario a n, Ro- 
« manis inſtituebantur []. 

Ax TN Iſabella's drath, when Ferdinand retired out of Caſtile, | 
the impolitic management of Philip, : huſband to Queen Joanna, 
brought him into much contempt with the proceres; mo 
that Marian, ſays, © ex eo novus rex. (Philippus) contemptui eſſe 
*« cœpit, prorſus ut Garſiam laſſum, cum maxime vellet, neque 
regio conſilio preficere, neque Ferdinando filio inſtitorem adhi- 
«« bere potuerit, procerum interceſſione eo conatu impedito [x]. 
Philip dying ſoon after he came into Spain, and there being great 
diſputes who ſhould have the regency, not only the proceres had 
again an opportunity of making diſturbances, and gaining the beſt 
terms they could from Ferdinand, but even the citizens, in 
different parts, raiſed commotions and diſtarbances amongſt them- 
ſelves. But, in the year 1507, during Queen Joan's madneſs, and 
while 3 was in Italy, things in Spain were in great con- 
fuſion. The council had no authority z the proceres were all Ll 
ready to break out into quarrels: nobody obeyed. but thoſe that | L |. 
would: there were diſturbances, even to plunderings and laughter, | nd 
between different parties, i in the cities of Toledo and Madrid; and — 
the like in s other cities and parts Af: N. almoſt en 
diſorder. 

To put a ſtop to "ok diſorders, Feb begins by — VF 
two or three of the proceres, or grandees, by large grants to them _ 
and ſo made his party ſtronger.” Then he proceeded to reconcile = #| 
others, and to ſubdue... thoſe that were moſt refractory;ʒ and, at | [| 
length, he recovered ſeveral confiderable caſtles and cities to the 
crown. But to ſuch a height of inſolence and power were the I 
grandees arriyed, in thoſe days, that the marquis of Priego ſeized . 
and impriſoned the king's judges at Corduba. But the king ſe- | : 

yerely puniſhed both him and his aſſociates for ſo doing, after he 


( Marian. lib, XV. p. 150. [D] Ibid. p. 255. 
Tee had 
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had ſubdued the other refractory grandes. The proceres of 
Arragon, in a convention of the eſtates, in' 1515, would not grant 
any money to Ferdinand, . niſi ſubditis populis præciſa facultate 
„ regiam open. per appellationem | ye ta Jo implo- 
« randi [9]. ent Snag? 
Onz 2. from theſe extracts of Marian, 150 that, in the four- 
teenth and fifteenth centuries, the nobles of Spain, eſpecially the 
more eminent of them, were poſſeſſed of ſo great immunities, pri- 
vileges, powers, and juriſdictions, that they not only were able to 
bear very hatd upon their vaſſals, and upon all the lower ſort of 
people about them, but they could, upon any occaſion, make great 
diſturbances and oppoſitions againſt the crown itſelf. At the ſame 
time, the citizens and burghers,” though ſubject indeed to theſe 
oppreſſions from the nobility, yet had ſtill preſerved that eminent 
privilege, which ſeveral of them ſeem to have had from the reco- 
very of Spain from the Moors, of ſending deputies to the cortes, 
or general meeting of the ſtates, and of giving their conſent to all 
extraordinary taxes, which, otherwiſe, 1 not to BY raiſed”) — — x 
een e gw night? gain wht ni gw bt αν,ẽj& 
Ivxperp, by too great careleſs f in the exerciſe of this right, 
they had ſuffered ſeveral impoſitions or exciſes, that were at firſt 
granted but for a time, to grow into a cuſtom, and paſs for a part 
of the ſettled revenue of the crown. In conſequence of which, 
the cortes were not ſummoned fo often, or ſo regularly, as they 
would otherwiſe have been; but till, even in the reign of 
Ferdinand and Tfabella, and in the beginning of that of Charles V, 
this privilege was not conteſted by the crown: it was acknow- 
ledged, that no extraordinary ſupplies of money could be legally 
levied upon the dens but 77 the confent of the procurators i in 
the cortes. 

Mvcn about the ante time, the diſcovery of the Eaſt-Indies, 
and of America, brought great wealth into Spain, which being 
chiefly diffuſed among the citizens, or third eſtate, rendered them 

more conſiderable,” and of greater weight in the conſtitution. In 


5 


[9] Marian, lib. xxx. p. 340. 
theſe 
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. thele circumſtances, if the citizens and people had adhered to the 
nobility, and the nobility, without oppreſſing them themſelves, 
bad afforded them the protection they might have done, againſt 


have been preſerved. oo 

Bur, for want of this union and concert, the power of the * 
lity was firſt broke in upon, by Ferdinand the catholic ; who, 
after the conqueſt of Granada, ſeveral times humbled the pride of 
the great men, by reſuming the too liberal grants of Henry IV, 
taking many of their ſtrongeſt caſtles and moſt important princi- 
palities, and juriſdictions, from them; by taking to himſelf, by 
grant of the pope, the three great maſterſhips of the ſacred mili- 
tary orders: which were afterwards, in Charles the Sixth's time, 
united to the crown for ever, and were a very great increaſe of 
power to it. 

Tur power of the nobiliey was yet more broke by the addreſs 
and courage of Cardinal Ximenes, who had the n or 
regency of Caſtile, after the death of Ferdinand. This great poli- 
tician ſaw, that this was the firſt and greateſt point the crown had 
to gain; and he took ſeveral ways to do it. One was to retrench 
the ſalaries of uſeleſs people, and to reſume the crown grants. 
But the principal one was, to form a ſtanding militia out of the in- 
habitants of the ſeveral cities, to whom officers and ammunition 
were to be found at the expence of the crown ; who were to have 
ſeveral privileges for this ſervice, particularly an exemption from 
quartering the king's houſehold, &c. and were to be reviewed every 
Sunday [p]. This eſtabliſhment was very pleaſing to the people, 
and accordingly, in a very ſhort time, more than 30,000 ſelect 
ſoldiers were drawn together out of the cities ; but it was equally 
diſpleaſing to the nobility, © ut populus ignobilis, auctoritate 155 
« lic4 armaretur ad nobilitatem evertendam et vaſtandam [g].“ 
By theſe and other arguments of the nobility, many cities were led 
to oppoſe it. The Pintians were ſo eſpecially, who were encou- 
raged by the neighbouring grandes, and even n by ſome of the 


[p] Gomez, p. 1081 | | ls] Ibid. p. 1082. 
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council of regency : but their diſcontents, and the effects Wann 
Were ſoon ſupprefſed by Kimenes. 

Tur advantage of theſe public ſoldiers ese 6 on Geral occa- 
Hons, as particularly againſt the inſolence of a parcel of young no- 
blemen, who hindered the execution of a ſentence by a court of - 
judicature, and affronted its officers. In fact, Ximenes kept all 
the grandees in awe; and when any of them proved refractory, hs 
employ yed the public militia to oblige them to ſubmit, —_. 

HEN Charles V was called into Germany, to take upon um : 
his new dignity of emperor, he ſent Cardinal Adrian into Valencia 
in his ſtead, about the year 1518; but' the cardinal found that 

city in great confuſion : the citizens having before turned all the 
nobles, fave one whom” they ſaid was an honeſt made out of the 
city. They told the cardinal that the tyranny of the nobles was 
inſupportable to men who were free-born: and accordingly they 
diſpatched a ſubſtantial ſhoemaker and a carpenter as their com- 
miſſioners to the king [7]. Charles V demanded ſuch large ſums 
of money of the cortes, and, at the ſame time, did ſo many things 
which they thought contrary to the honour and advantage of the 
Spaniſh nation; that, though at the cortes at the Groyne, the 
ſums demanded by the court were given by a majority of the 
third ſtate, who had been bribed by promiſes, &c. yet many of the 
cities were not the leſs diſcontented with thoſe grants, and with 
the nobles for complying with them : they called them Chivres's 
journeymen, who, ſo they could but have a ſhare of its ſpoils, did 
not care how much their country was plundred by foreigners [5]. 
The people, in many places, roſe upon and killed the procurators, 
who had conſented to the new donative, 

Tux clergy, irritated with the king's making a young foreigner 
archbiſhop of Toledo, were generally on the fide of the diſcon- 
tented commons; though only the biſhop of Zamora, and a few of 
the inferior clergy, declared themſelves openly on that fide. And 
though few of the nobles did ever join with the commons, yet 
none of them acted vigorouſly againſt them, till they were forced 


[-. Geddes, vol. i. p. 248. | ([e] Tbid. vol. i. p. 2 53- 
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out of that neutrality, by the cardinal's NI I them withe 
reſumption of all the crown lands [Tl. 11 
Tut affociated cities, which were many, a a 05 to 
which they ſent procurators, as to a cortes: which junta required 
Cardinal Adrian, the king's viceroy, to deſiſt from acting in that 
quality; and publiſhed a manifeſto, in their own juſtification, for 
having taken up arms [z]. Hereupon the admiral of Caſtile 
raiſes an army againſt the commons; and the Biſcaineers ſent Car- 
dinal Adrian ſome troops for his guards, with an offer of more, to 
reduce the Caſtilians to their obedience. Soon after this the com- 
mons grew ſuſpicious of their leader Giron, becauſe of his being 
related to many of the grandees, whom they looked upon as their 
moſt dangerous enemies; and the admiral. of Caſtile took Torde- 
ſillas by aſſault, and in it moſt of the procurators. Whereupon 
the commons formed a ſelect council, who pretended to have an 
extraordinary reſpect .and zeal for the king's perſon, and ſaid they 
would make him greater than any of his PONG by —— 
0s crown lands from the nobles. © 
Tux ſeemed to have dropt their quarrel ing the note 
| rainiſher; to fall the heavier upon the nobles. They declared they 
would no longer bear the whole charge of the government, which 
had been thrown by the nobles upon the commons, by the former 
having robbed the crown of moſt! or all its antient demeſne 
lands []. In their letter to the nobles (Geddes, ibid. p. 325.) 
they ſay, that the nobles have robbed the crown of all its antient 
9 lands and revenues, and that the great riches of the no- 
bility, and the poverty of the crown, are viſibly the great and 
ſtanding grievance of the kingdom; therefore, before the commons 
will lay down their arms, they are reſolved to * all the alienated 
kennt and revenues reſtored to the erown. Þ ra 
© Tuvs ended the laft treaty between the unde and the com-. 
mons; the differences afterwards being left to the ſword to decide. 
The army of the commons being raw undiſciplined ſoldiets, and 
their generals unexperienced, made little or no defenee againſt the 


[. Geddes, vol. i. p. 259. [u] Ibid: p. 262. IDW] Ibid, p. 31 = 
eros X 2 crown 
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erown armies, but were every where ſtrangely intimidated. They 
ſhewed at firſt great heat and violence, but in the proceſs no con- 
duct, and in the concluſion a very faint and ſervile ſpirit. On the 
10th February 1522, Toledo ſubmitted, and thus ended the com- 
mons wars; which began in April 1520: neither did the wars f 
the commons of Valencia laſt much longer, which, having been 
all along carried on with much greater fury and devaſtations than 
that of Caſtile, ended in a n mans er of 2 en in a Aid 
of battle. | 

- In the cortes at Valedolid, in 1 624 or 1523, the procuratots 
applied ſtrongly to Charles V, to have the giving money poſtponed 
to the conſideration of the national grievances, which, they faid, 
was the antient and moſt reafonable cuſtom : but, being told by 
the king, that it was in vain to ſtruggle with him for a thing 
which he was reſolved never to grant, they gave it dad 200 yu 
N voted the ſum defired by the court [x]. —__ 

- AFTER the crown and its miniſters had made uſe of the arms of 
the commons to humble the pride of the nobles, they gave the 
nobles an opportunity of revenging themſelves upon the commons; 
for, at Charles V coming into Spain, there were ſuch unuſual de- 
mands, and extorſive illegal practices by his miniſters, as greatly 
diflatisfied moſt of the nation, eſpecially the generality of the com- 
mons. They took arms, and moſt of the chief cities of Caſtile, 
which ſend repreſentatives to a cortes, aſſociated themſelves, took 
arms, and declared for the commons: and ſome even of the no- 
bility and - gentry joined with them at firſt; and others, who did 
not declare openly againſt them, were thought to favour them, 
and would have acted more openly in length of time, if the com- 
mons had uſed them well. But there was too inveterate an ani- 
moſity between the nobles and commons for them to act long in 
concert.: the commons ſoon began to threaten the nobles with a 
reſumption of all the crown lands they poſſeſſed, which muſt have 
tended to their great impoveriſhment. And while they made but 
faint oppoſition to the authority of the crown, and even ſeemed to 


(] Geddes, ibid. p. 353- 


have 
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have a ſecret awe of it, they actually made propoſals to it, to enrich. 

it to a great degree, by a reſumption of all the crown lands: 

for want of which it was forced to burden the commons with — 
taxes. One ſees here how, poor. politicians the commons were, to | 
propoſe ſuch a reſumption as would probably have made the crown 

abſolute,” out of / reſentment: againſt the nobility : they declared, | 

they would not lay down their arms till the reſumption of the ITY 
crown lands ſhould be actually made, from the nobility,” 

Vom this, the nobility joined together, and acted openly axaireſt 
them; they joined the crown army brought out of Navarre, and 
gave battle to the commons: or, to ſay the truth, the latter were 
routed and broke to pieces, without ſo much as ſtriking a ſtroke. 
Tui as had the ſame iſſue in the kingdom of Valencia, where 
many of the nobility at firſt joined in the commotions; but they 
were there too made to deſert the party, by the animoſity, or 
rather rage, of the commons againſt them; who threatened to ex+ - 
tirpate them all. They therefore joined with the king's ' forces 
to quell the commons; and when theſe commotions were ſup- 
preſſed, and the royal power thus ſtrengthened, by the acceſſion 
of the nobles, it has ever ſince been incteaſing. Por the nobles, 
having been ſinking in their eſtates and power, the crown has 
been ever ſinee taking their privileges from them; and, by de- 
grees, the crown revenue is ſo eſtabliſhed, that they have no need g 
of any cortes: it has got the power of heightening its revenues as f 5 
it pleaſes the management of the Indian treaſure is Wholly at 1 
its diſpoſal; and the church revenues are in a great meaſure ſo: : 14 
and the churchmen with the inquiſition are continually inſpiring 
all ranks of men with a ſervile diſpoſition, and an awful reverence 
to all the king's commands. And to crown all, the king has a 
ſtanding army of as many troops as he pleaſes. So that the crown 
of Spain is now as abſolute, and its authority as much ſettled in 
the hearts of the people, as that of any power in Europe. 
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MONGST, ah, proven.) veg which the two 4. 
kingdoms, of Denmark and Sweden, diffeted from thoſe of 
France and Spain, one was, that, the two former countries not 
having. been conquered: by any invaders, the Bourgeois: and Pea- 
ſants, in them, were always upon a much better foot than they 
wete in the latter. They had very early, and probably from the 
beginning of thoſe kingdoms, a ſhare in the legiſlature. For as 
to Sweden, Joannes Magnus [y] ſays, that præter equeſtrem 
e ordinem, - eeclefiaſticorum, civium, et agricolarum ordinis ad 
comitia vocandorum expreſſa mentio. And from Erie Upſal, 
lib. vi. Hiſt. Suecan. p. 327. tempore præfato accedunt ad co 
« mitia Stockholmienſia, epiſcopi, prælati, milites, liberti : 4 6. 
« equeſtris et nobilium ordo, et ruſticorum et civitatum nuncii 
« ſpeciales. And, in Snorro Sturlonides, we have ſeveral in- 
ſtances of the northern kings being elected in public ene, 
where the people were preſent; and gave their conſent. 

Axp, as to Denmark, Pontanus tells us, that 4 Ericus Rex 
« Dania (A. D. 1096) nunquam ex procerum aut Popuaf 
cœtu ſolitus erat diſcedere niſi ſalutatis ſingulis [z]. Regnante 
% Nicolao, A. D. 1134, indictis Ringſtadii comitiis, magnus par- 
« ricidii et cædis reus peragitur. Nicolaus pater (who was then 

king) populi et procerum ſtudia metuens, &c. rex (Nicolaus) 
ita concione petit haud aliter pacare patrum et: populi animos 
% potuit, quam ut magni; abdicat præſentiã eum domo ac patria 
«« exceſſurum, nec unquam, niſt regno et proceribus volentibus, 
«« rediturum jure jurando firmaret. Regem autem juramenti pœni- 
tere cœpit. It was repreſented to him teterrime ſibi conſuluiſſe 

« quod unicum filium, eurnque in ſpem regni educatum, levibus 
40 agreſtium judiciis permiſiſſet: ipſumque hoc ſibi potius . 


I Lib. i. cap. 4. art. 16. LL. Provinc. Suec. de Rege. 


Lz] Pontan, lib. v. p. 201. 14 
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« vare oportuiſſe et patrum judicio, non popali aut proceram ſuf- 
« fragiis reyertendi jus atque arbitrium deferri debuiſſe Lal.“ In 
conſequence af their haying this ſhars of the legiſlature, they were 
poſſeſſed of greater priyileges, more freedom and ſpirit ; and pre- 
. them longer than the French and Spaniards did. And they 
might have enjoyed, them to this day, if they could have preſerved 
a balance, and good Ac erte dien e the tywo e __ | 
nobility, and people 2 | 
Bur this, balance. was ed broke in \ Denmark, by the xk Ten 
groy th and aggrandiſement of the nobility, in the beginning and 
proceſs of the fixteenth, century. The, nobles, who had always 
conſiderable prerogatives in that kingdom, much increaſed their 
wealth and power, NH the ſpoils they got in Sweden, while this 
latter crown was united, or rather, ſubject, in ſome meaſure, to 
that of Denmark. The meien had ſome, time before been ac- 
quiring new, degrees of authoxityoveti the. (peaſants; and had uſed 
them very opprefiiyely. :;19; the.year 1418, under Eric X. les 
tel paiſans du Jutland ſe revolterent cantre la aqhleſſe, qu ils accu- 
e birnt de tyrannir, et de les accabler d impots inſupportahles. 
La defection fut ſi generale dans cette partie de Dannemarc, que 
ni la douceur, ni la violence ne furent pas Capables dr Ja repri- 
imer. Enſin les; choſes futent pouliees ſi loin, que la plus 
grande partir glei Id noblefie-fut; aantrainte de: ſe mettre ſous la 
54, protection ĩde la maĩſon 98 Holdcja. þ » ye: le, fayſlainee, d a 1 
e feureur des paiſans F2%8 Is IC 7 boch 
Tur ſoon after gained 4 more enden Ie doprer: of DOME 
againſt the erqwn, by depoſing Eric dhe Pomeranian, for no great 
cauſe, and electing Ohriſtopher of, Bavatia; under hoſe conduct 
they beat and diſperſed; an army of peaſants, in Jutland, who had 
aſſembled together out of hatred to their lords, and ſome affection 
to their depoſed King Eric [c]. The nobles afterwards obliged 
Chriſtopher to ſend out of the kingdom. all the German ſtrangers 
he had invited thither, and ty whom he had given fiefs, caſtles, &c. 
but, as I have already; obſerygd,. one of the chief cauſes of the 


[a] Pontan. lib. v. p. 201. I Ht. Dannemare, tom. iv. p. 156. 
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3— of the nobleſſe, was · the wealth they acquired 
while Sweden was united to Denmark: another was, the influence 
they had in the depoſing of Chriſtian II, with whom they made a 
contract for the preſervation of their privileges, and electing 
Frederic 1 king in his room; which was done in r 523. Under 
the reign of which latter king (fays the author of the Memoirs of 
Denmark, p. 8, 9.) it wat, that the nobility of that oduntry made 
the greateſt ſtep to the grandeur they attained to afterwards: for 
they, while Chriſtian II and F rederick were contending for che 
crown, took the opportunity to pteſcribe ſuch rules to the laſt, as 
to advance their power, not only above that of chte other eſtates, 
but even above the royal prerogatives. 11 29/1 

Kine Frederick I was looked upon, by underitqnditig FAIRY 
as a prince who had a greater ſhare of piety than of policy ; when 
he ſuffered the reformation of Luther to be introduced into that 
kingdom, at a time when the nobility were already overgrown in 
riches and power: he did it in concert with the nobility [d]. 
It being evident, that the power of the biſhops and prelates, who 
hitherto had kept up, in ſome meaſure, the balance, being fallen 
with their revenues, this muſt needs be the greateſt ſtep that could 
be made by the nobility towards advancing themſelves, not only 
far above the clergy, but alſo above the other eſtates. It is eaſily 
to be imagined, that the royal prerogatives, being brought 1 into ſo 
narrow bounds as they were, and the clergy” $ authority i in a man- 
ner quite aboliſhed, the corporations alone were not able to reſiſt 
long againſt thoſe, who, ſitting at the helm, had the chief manage- 
ment of all affairs of moment. And the peaſantry having, for the 


moſt part, an entire dependance upon the nobility, as being partly 
their tenants, and partly their vaſſals, were not in a condition of 


making ſo much as the leaſt ſhew of reſiſtance againſt thoſe who 
were their lords and maſters. Thus indeed the name of the four 
antient eſtates of Denmark, to wit, the nobility, clergy, citizens, 
and peaſants remained; ' whilſt all the authority and power was 
effectually lodged in the firſt: which, in the OE deten, 


5 2 ul. Dannemarc, tom. v. Þ ** 01 .q 
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Mi . to 4 4 75 as ptoved intolerable to the other | 
and btougltt t the Whole kintztom fo t the brink * de- | 


cov 97 ryy 


* "M1 


wy 3 GH Fred derick ! Co ASP We AH nation, and gave che 
teichers of it berty to Fan} Publicly, c. yet it was not before 
Chriſtian the Thirds me n 15 37, that the popiſh eſtabliſhment, 
and che wedlth and Pocher of* the prelates, Was quite ruined, at 
the eſtates at Odense Te Bilhop 8 were then impriſoned, and 
Suted fr 57 5 Tees At and teveniics 11 Mott authors, . Who have 
Wrote 0 1 07 nſattions,” agree, that the aggrindiſement, which 

the nobi the ſubverſion of the popiſh hierarchy, was 

4 great 8 of el 75 ering | the, crown and the kingdom. The 
Abthor © fhe” Hiſt, annemare Partieularly exprelles himſelf in 
1701 e Heh ol or WA hen goes on as follows : « non 


as 5 «22931 9 1 4 39% $1419! 1640 In 


NEA 
1 ſeulement toutes les places des ſengteurs, et les Principales 


charges de 1a cour, Abterr kütrs! les mains des entils hommes; ; 
iſs" precedent es re Ette maltresz de totes les autres: de ſott 
„e 1. ts Ar beit dico bald ech ploy de guelque in- 
& Pen hens" en " faveur de 1 Bobtelle Fans 1a Tonne 
«Tis ne s' entinreft Pas H. Us Tattribuerent le privilege de nom 
_ les tmagiltrits de pfeſqdle toiites les villes du royaume: 
ptivereſt Es auge eie Celchaſti- lies "que ſecalters du 
— ira dacherer des tertes dally * Tcyaütie. Ils porterent meme 
ue hoſes f lo in, que 1 "une telt venort 2 . Far hypo- 
« theque ou ar 9 autre. decke. entte les mains "Tun particy- 
4 lier, it bbligk 74 une, proclayr ation intielle cken offrir 
t v. vente 1 näbleſſe ur F le mame pied qu i en avoit obten u! 


fleffion. Alnſt ſes boür rgeoIs" des villes et les paifins Te bent | 


=. 4 ory 7F mY dependance 12 de la noblefſe ; et les eccle- 
. baltiques 3 a ſe ſoumettre A fa volonté Par le droit que Ta poſſeſſion 
1 des terres leur donnoit dex 1 'benefices,” *© 


” BY theſes means the nobility kid rought the cominonalty qa 
under ſubjection: they 7 Paded then 7715 1 i exemptec 


dhemſelhes as far 481 all ble. 1 5 hey een ued th 0 proteſtant clergy 
2 b sos Eik, Bade, G has op viiliden 2d 28 
2011 | 

Y very 
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OF), DN PORMWL. SIBERTY,) Part: 
| 725 1 who (ſays Polit, Effay, p. 101.) had groaned under the 
lalh of many arbitrary impoſitions p23 the nobility. | Hy poſledt; 
ing themſelves of the principal —— in the ſtate, as, thols: 
counſellors, governors of provinces he like, an d 
behaving very ill in them, and conſe fray with with Wa the : 
increaſed the animoſity, of the peop ple againſt them- OTE 
* 'FxEDERICK II. fon and. del to Chriſkian Ur, being a mils 
prince and entangled with a wa with Sweden, was not in 2. con- 
dition to oppoſe the encroathments Ph the nobility. His. fon 
Ohriſtian IV, who. ſucceeded him, 1 in 15 g intended it it 4 but babe 
Mg been unſucceſsfuf in Germany, that diſgrace broke n his 
fares at home. 1 The, nobility v. wh > dreaded his bas e 


bim oh alf oc as. c cially, b  exemptjo 
75 ip d othe r 5 which ya 


much as poſſible, from taxes and nſe- 
quently, falling upon the commons, who were not alone in con- 
dition to to provide for the ſecurity of of the Kingdom: this encour red 

the Swedes to fall upon it, aud Fro it into great danger: + Bo 

Chriſtian IV, who died in 1648, Jet 57 in feat ene. 
Beſides that prince had married vera f his. daughters, by 2 
ſecond ventre, to ſome of the chief o | the) * nobility, This 
increaſed. their ſpirits, and made — think of excluding Frede- 


rick III, who, was the 17 0 e of. Chriſtian LV, , 


raif his ouhge brothe Ima 5 however t ey 

«ag 3 MY t. But bel o it Frederick 

III to the throne, pon Ki bi. egen as well as 

the privileges « of the commons, 90, 2h of. the 
a 
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as the 8 did; and i to 1 with no taxes except ſuch 


25 the nobility did pay, and that not without public conſent : be- 
ſides 
1 


19's 


ws. os. 


ai Oe /petior Excellexre/bf 264 Bhgh/h Con 
fides which, they.wwere'to be free from all quatterings of ſoldiers | 
in time of peace, and their children to be capable of bearing all 
| — — equally-:with 'noblemen's "ſons PI - 
But as ſoon as their diſtreſs and danger was over, and peace was: 
made-with Sweden, tlie nobility, in the aſfetnbly of eſtates, held 

in 1660, to conſult about remedying the diſorders, cauſed by ſuch 
unſucceſsful wars, returned to their old oppreſſive diſpoſitions, aud 

way of acting. The army was to be paid and diſcharged: there 
was little money in the Kingdom: the lower and middling ſort of 
people had been exccedingly harraſſed and impoveriſhed by che 
wars; the Ill ſucceſs of which had been chiefly owing to the ill 
oonduct and cowardice of many of the nobility, who had poſts in 
che ſtate and in che ariny. Vet, notwithſtanding all this, the no. 
bles appeared very" little ſenſible of the public calamity: they 
would not ubate an ace of their pretended prerogative: they were 
reſblute to lay the hole burden of diſcharging the ſoldiers, and 
repairing the loſſes ſaftained in the late war; upon the ſhoulders of 
the two other eſtates, the clergy and the-commonalty. ann 
Tus exuſed great animoſities and warm debates in Ak ee 
the ſpeaker of the commons reproathtd the nobility with their 
—— been the occaſion of the kingdoms ly. a faid the 
leaſt they could do was to beat 45 the taxes that 
were to be raiſed. But the Hobility, having 2 in terms 
great(ivehetnence and contumely: Wed che commons but as 
their vaſſals or ſlaves; the rare ery fired at this uſage, reſolved 
to ſeparate themſelves from the hobility, and to conſult about 
ways of putting theniſelves'upon à bettet foot, or at leaſt of hum- 
bling the nobility: and they thought the beſt way to do it, was 
10 offer an hereditary, and abſolute, right of government to the 
king: this courſe was approved by a general court both of the 
comtonaſty and the clergy. They purſued this plan; and had 
it in their power to make it Rata without the conſent of the 
nobility, by havitig engaged 1 in their ir patty, the court, the clergy, 


and the army Ig]. N 


7] Mem. of Denmath, P. 13. [le] Ibid. p. 22 
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Aud the nobility not - complying at ſirſt, the: clergy -andithic- 
— ' headed by the biſhop: of Copenhagen and the ſpeaker, 
went ſorthwith to court, and being conducted. to the king | 
ſence, the biſhop, in the name of the clefgy;and commons, offered: 
the, king the, hereditary, crown, and an abſolute ſovereignty, with 
out; limitation. The king thanked them; but ſaid it was-neccſe- 
ſary the nobility. ſhould concur with them, as he, believed they 
would. Some of the nobles would have got away ; but the. gates / 
ol ihe city were. ſhut up b the king's orden: and thæ whole body; 
of the, nobility, being then afraid, to; be, called to an account far: 
theic late ill conduct by the eſtates, Who were now / backed by, 
the gauft and the army, at, length reſalved. to comphy, and join 


with the commons in a ſutrender of ahſolute manarehy- to the: 


Aae ot. it. and it was accordingly wich great and. 
public. olemaity. veſted, in, him: 1 — of the nables venturing 
to, make a proteſtation, for the ſaving of their rights. or 8 that 
Wy the. royal Athen in as ahſolute as it. ic ig France: 
Or Spain. „ neren bun veto tl ens 10 6 v3 

_ SWEDEN. was the country, in which the old, Gothic, conſtitution 
remained. the longeſt 3 at leaſt in ſome degree. For though Guſ- 
tavus Ericſon did, in the, eſtates of Sweden, in 1544. progureithe 
crown, which he had. acquired. himſelf, to be made hereditary in 
bis family, and, did alſo,, during his life, . govern, in. moſt chings 


according, to, his pleaſure. becauſe,,, by, having taken. from: che 


clergy, and, reunited. ta the crown, above. 13,000; farms, he, with: 
the revenue of . and; with the church, plate, was enabled to 
maintain a ſtandin the officers. of which.were. far the moſh 
part Germang and 1 Erans,. without having any recoutſe to the 
eſtates z yet ſtilt the free conſtitutian in ſome degree remained [J. 
For bis ſon Eric was depoſed, by, the eſtates, in 1568.; and, after 
him, his brother John, in order to get the conſent of the ſenate of, 
Sweden to his ſon. Sigiſmond's. accepting the crawn of; Poland, 
a greed to conditions preſcribed by the ſenate, which were diſadvan- 
— to the royal authority. And this Sigiſmond,, afar he 


[5] See Pol. Eſſay, P. 47 1 1 fl 
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came to 8 — — wan 
aſſembly of: the eſtates of that kingdom, at Stockholm, in T5 
Charles IX, who was the laſt of the ſons of Guſtavus Ericſon, was, 
after he came to the crown, in 1604, very much engaged in wars, 
and not very fortunate; and his ſon Guſtavus Adolphus, thought 
victorious abroad, and able to ſubſiſt his army of 70, ooo men, 
without having recourſe to the eſtates, was yet very benevolent, 
and willing to encourage the nobility, and maintain the conſtitu- 
tion of his country. The reign of Queen Chriſtiana; his daughter, 
which began in 1033, though very ſucceſsful in the German wars, 
yet Was managed chiefly under the conduct and adminiſtration of 
the principal of the nobility: and Charles Guſtavut / her couſin 
and ſuceeſſorj being greatly obliged to the ſtates for acknowltdying; 
him, bound himſelf by the moſt ſolemn oaths: to maintain their 
liberties and priyileges: therefore, at the acreſſion of Charles XI, 
in 1660, the kingdom of Sweden might be: ſaid to have retained: 
in . canſiderable meaſure, a. Free-conftitution;:; with a title to 
meetings of its eſtates, and. privileges enjoyed by all the nr. ___ 
ares, bourgeois, and peaſants. 

Ir was this laſt prince that gave the finiſhing 9 to tn re 
maining liberties of that kingdom. And he did it principally: by 
taking advantage of the like diſſenſion and animoſity between tho 
nobility and the other orders of the kingdom, which we have found 
to have. occaſioned the loſs of the liberties of the people in France 
and Spain, and Denmark. This animoſity had been breeding and in- 
crcaſing between the two orders, for ſome:time before: the nobles, . 
in the reign of Queen, Chriſtiana,, wete in great power :and-a. very 
flouriſhing condition, by the wealth they had acquired in Germany, 
by the many and important charges they poſſeſſed in the ſtate, 
and by: the. many crown lands they enjoyed. Many of. theſe crown 
lands they got in the courſe, and towards the end of the German 
war, by. the peace of Munſter; when the crown of Sweden,, being 
{treightened for. money, after the battle of Norlingen, was obliged. 
ta ſell to the nobles great, quantities, of crown lands, at very cheap, 
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18: OF REMPORAL LIBERTY; Part 11. 
:: As: theſe -crown lands made-a great acceſiion' of opulence and 
grandeur, to the nobleſſe, ſo they raiſed againſt them, the envy and 
diſcontent-of the three other orders; the clergy; the burghers, and 
the  peaſants./ «© Les ecclefiaſtiques, les bourgeois, et les paiſans, 
portoient trop di envie A la nobleſſe pour ne pas embraſſer avec 
<< joye toutes les 'occafions de la ruiner. Outre que ces trois 
Hundes aſſembleꝝ ſurpaſſoient toujours le quatrieme en nombre 
des ſuffrages, ils avoient une raiſon commune d'abaiſſer la no- 
<< bleſſe dout Lopulence ne tournoit jamais qu” à leur oppreſſion-. 
C etoit d tre moins charge d'impdts à proportion du contingent 
<4 auquel on obligeroit les gentil hommes [A].“ Accordingly the 
ſtates, upon Queen Chriftiana's requeſting of them a ſupply, pro- 
poſed to her to teſume the crown lands from the nobles, of whoſe' 
luxury and pride the three other orders complained, while they 
were overburdened with the charges of the public: however, they 
could not, at that time, gain their point againſt the nobleſſe. But 
their animoſity againſt them ſtill continued; and, in the reigh of 
Charles : Guſtavus, ſucceſſor to Chriſtiana; they again made in- 
ſtances to the king, for a reſumption of the crown lands from the 
nobles, which they would have had to extend as far back as 1604. 
And they ſo far gained their point, that a reſumption was actually 
made of many though not all the grants of the crown lands; that' 
had been given ſince the death of Guſtavus Adolphus [I)]. 
Bu r, in the reign of Charles XI, this point was quite finiſhed: 
the ſenators and nobles having miſmanaged the public affairs, 
during the minority of that prince, and the kingdom being ex- 
hauſted by the unſucceſsful” wars they had undertaken; he, in 
1680, called an aſſembly of the eſtates at Stockholm, and therein, 
chiefly by making uſe of the animoſity ſubſiſting between the three 
other orders, and the ſenate and nobles, he * the point of an 
entire teſumption of the cron lands. 
- In the time of the aſſembly, the king indeed had his! Tiny 
of guards, conſiſting of 2000 foot, in the city of Stockholm, whoſe 
colonel and principal officers were Livonians. Moreover his ma- 


[+] Hiſt, Sweden, lib. i. p. 23. [7] Ibid. p. 213. ; 
"By Jeſty * 


jolly forbigl ſeveral of — conſiderable — de. preſnt 
at the eſtates; and; alſo gave the title and rank of barons to-ſeveral 
generals and colonels of the atmy, in order to have the more votes 
in the chamber of the nobles. But the principal means of eſfect- 
ing his purpoſes, was his having the three lower orders of dhe 
eſtates entixely with him againſt the nobility, who were to be 
chiefly affected, by the reſumption of the erown lands: The pea- 
ſants * —— memorials to the king to ſolicit the reſumption: 
les clerge, les bourgeais, et les paiſans, fe, laifferent aiſement per- 
«« ſyader que les maux quiils avoient ſouffertes ne venoient que de 
la trop grande authorits des nobleſſe. Ils etoient bien ai ſes 
« d'ailleurs d avoir occaſion d ahaiſſer la nobleſſe, toujours fiero et 
„ imperieuſe dans la  proſperite, s ĩmaginant que le fardeau : qui. 
it tomberoit ſur elle etoit- autant de ſoulagement eee 
< miſere b].“ S ii. 21 751 Neid ü e 

:, THERE were Jeputicecholanputuitf the eſtates to — OR 
ground there was for the authority the ſenate had exerciſed : who 
declared that the king was not obliged to lay any affuirs beſore the 
ſenate but what he pleaſed Ia]. The eſtates alſo declared that the 
king, who held. his crown from none but God, was accountable to 
God only for his conduct. There were commmiflioners-' eſtabliſhed: 
out. of the ſeyeral orders, to examine the conduct and adminiſtra- 
tion of the ſenatgrs and nobleſſe, who were choſen out of all the 
orders of the eſtates. Theſe commiſſioners, beſides making ſtrict 
reſumptions of the crown: lands, which in ſome families amounted. 
to very great revenues; (particularly Count.Conigſmark. alone was 
to loſe near 26,000 erowns per annum) they alſo adjudged: thoſe 
who had poſſeſſed them to pay great ſums of money, by way of 
ſatisfaQtion, for the profits they had received from them. 

, Tas eſtates alſo, at the ſame time, conſented to taxes ſor the 
equipping and maintaining the fleet; and alſo for recruiting the 
army: the nobleſſe alſo ney to contribute in proportion. There 
was a reſumption of all counties, lordſhips, or lands, alienated or 
granted from CI the valde of boa 
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rixdollers „ pg and all the eccleffaſtical repenues in Livotlia 
that had been formerly annexed or given to the i crown. The 
clergy alſo granted the fifth penny of their revenue. 
- AnoTHer aſſembly of eſtates was held in 1682; Gere "Wy 
paſſed ſeveral reſolutions, in confirmation of what had been done 

in the former affembly. The nobles oppoſed themfelves ſtrongly 

to theſe reſolutions; but in vain. The eftates confirmed the ab- 
ſolute and "independant authority that had been acknowledged in 
the king, by the laſt eſtates; that he might not only govern ac- 


e 


cording to the las then ſubſiſting but he might change them, or 
add to them, as he thought fit, for the good of the kingdom 1 
On ne ſauroit creire quel immenſe revenu le roi $'acquit par le 
moyen des reunions: et combien il appauvroit en meme temps 
la plupart des futmilles de guede dont les anceſtres et eux memes 
<< avoient conſume leur biens et leur vies au ſervice de Fetat [#]}.” 
Hereupon the king eftablifhed/ and ſettled a conſtant military 
force; and to attach the offieers the more to his intereſt, he not 
only increaſed their uſyal pay, but gave them rank and precedence 
after the privy coumſellors; which was a great mortification to 
the nobleſſe. But it was too late to complain; the old Gotliit 
conſlitution, with their liberties, were loſt, and they were now 
to expect the ſame tyranny and oppreſſion which they had here2 
tofore * upon the commons; Which, in the following 
reign, had very near proved the deſtruction of Sweden; - and was 
the: means of * the form of NET they enjoy at 
PD mera 371 p ane TERTY 1197 07 
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1F, TER "haxing, thus conſidered the; (changes that —4.— 


pened i in the conſtitutions of other countries, mankind will 


SO wonder how this kingdom, which, like all the reſt, had 
a 0 bid. Sweden, liv. ii. p. 168. [z] Ibid. p. 173. a diſ- 


ed thoſe animoſities bet yeen them, Which have 
ſtruction of all the Gothic conſtitutions.” This Gught to be; in the 
firft place, aſcribed to the god Providence of God; who doth 
whatſoever he pleaſes in all the kingdoms of the earth. But as 
this providence acts by ſecond cauſes," it may de worth our while 
to enquire what they were that had ay efſicĩeney in this affair; 
andl I ſhall, merten freedoin, proceed to lay open my mg. x0 
en this pant. 5 09 3 git ore 49 eee A v7 


Aup herein I muſt, in the firſt-place, obſerve, chat; the com- 
mons of England have, from the moſt garly times, had more free 
dom and wealth, ; and conſequentiy tore intoreſt inthe govern- 
ment, than the commonalty, ox third eſtate, in any other of the 
countries wWe have, mentioned. For, from the. firſt inſtitution of 
the Saxan goyernment, the Saxon ceorles, i. g. thoſe of the lower 

rank of people, who were employed. in-uſbandry,..were by law 
ſecured, in. their own perſons and in delt of their vines, fem i in- 


juries and affronts. There were , penalties, ig caſe any one de- 


me the wife of a ceorle, or uſed her otherwiſe uncivilly [y]. 

They could not be. impriſoned, for any cauſe, but for felony and 
breach peace; and then only ſor rant of bail There were 
even penalties appeinted for binding or beatings ors in other Meiler 
inſtances, inſulting ſuch a one run bygvliving 20 Ha gods 

Eur x the pocillatrix, or maid ſervant, of-the,ceorle; was not to 
be debauched without puniſhment on him that, did it [-]. The 
penalty for debauching her was half as much as for debanching 


teenth law of Ethelbert, half as much as for the like offence againſt 


an earl. By the laws. of Ina, Wilk. 26, che penalty for fighting 


in a ceorle's houſe was half as- las in an (earl's; though the 
compenſation to a ceorle indeed was but a tenth part as much as 


in the-caſs of 0 earl. The 70 0 rs of rent which they were to 


24 


[4] LL. Alkced, 11. edit Wilkins, p· 37 't Ibia. p. ep 


Wo Leg. Athelf. 16. Wilk. p- 32. 
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an earlꝰs pocillatrix. Not as there te be erer, the peace 
in the houſe of a cedtle. The pnnalty for making it was, hy the fi- 
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172 +10 TEMPORAL DIBERTY:" Pit Il. 
Gemen law of Ina. And if they paid their rents duly, they: 
could not be turned out of —ͤ— U t. 

Tux lower freeholders or freemen were dowd, indeed to be es 
ane for each other, in their ſeveral tythings; and ſome of them 
were commendatitii, or under the protection of earls or other great 
men: but theſe engagements were owing merely to the unſettled 
condition of thoſe times, when there was hardly any ſecurity to be 
had unleſs by foroe. They did not abate of their freedom in point 
of law. A ceorle, or freeholder, might be as free as the greateſt 
thane: nay he might come to be a thane himſelf, if he could but 
get wealth enough. By a law made in the reign of Athelſtan, it 
was provided, that . villanus excreviſſet ut haberet Plenarie 
quinque hydas tertæ ſuæ proprie, eccleſiam, et eoquinam, tym- 
« panarium, et januam, et ſedem et ſunder hotam in aula regis, 
« deinceps thani lege dignus fit [4]. The ſame law ſays, that if 
a thane increaſed proportionably, he might come to be an carl. 
Juſte etiam nos ſapierites diximus, quod Dei providentid ſervus 
fit thanus/ et colonus fit comes??? T cats bus zuinttf 

Tur frechelders iin tik county courts, generally choſe theit 
ſheriff and coroners [0]. And the inhabitants of burghs and cities 
were upon ſtill a more advantageous foot than the ceorles. For, 
in thoſe turbulent times, all public" ſales were, by law; to be made 
in thoſe walled or privileged places, in order to prevent frauds, and 
the ſale of ſtolen goods? * Gfantebrudge et Norwich et Thet- 
« forthe et Gippiſwieke tantæ libertatis et dignitatis eſſent, ut 

« ſiqais ibi torram comparatety dadibus non indigeret (xl. Nullum 
« mereatum neo forum ft, niſi in civitatibus regni et burgis 
« elaüſis““ LL. Will. Cenq! Wilk. 2 17. which was /agreeable 
to the twelfth and thirteentk laws of Athelſtan, Wilkins, p. 58, 59. 
Hence all or moſt of the trade that was then e was carried 
otbyyheinhabtantunstneſs plages:s tisd z lod 2511025 f ni 
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Ap the trade of England, in thoſe times, was not quite ſo in- 
conſiderable as ſome writers have repreſented j it y]. On the con- 
trary, it appears, by ſeveral; good proofs, that there was trade ſufſi- 
cient to entich, and make diſtinguiſhed; the cities that had it. 80 
long ago as the times of the Romans, Tacitus takes notice that 
Londinium was not indeed cognomento coloniæ inſigne ; ſed 
«copia negotiatorum et commeatuum maxime celebre. A like 
account is given, by William of Malmeſbury, of the city of Exeter, 
| in ſomewhat later times. Offa had ſome intercourſe with Charle- 

maign, in favour” of the Saxon merchants: . non enim mediooriter 
« offenſus idem Carolus, mercatorum et peregrinotum, quos ad 

t Offam noverat pertinere, commeantium pacem et tranſitum per- 
4 turbabat [&]. Carolus, in anſwer to Offa's letter, ſays / Nego- 
«« tiatores quoque volumus ut ex mandato noſtro patrocinium 
c habeant in regno noſtro legitime. 91 $11V1D 1519 DS in Jann 2 

Ar RED is ſaid to have much encouraged foreign trade, by 
building ſhips, and lending them to merchants for that purpoſe: 
and that ſome, in his time, traded to very remote parts of the 
globe, and brought things from thence unknown to England [a. 
And one great proof of the degree of trade in this nation, at that 
time, is, the wealth it had then, in compariſon of its neighbours, 
and the opulence of ſome of its particular trading towns. The 
author of Geſt. Gul. Conꝗ. apud Ducheſne, p. 210, ſpeaking of 
the Conqueror's returning the firſt. time to Normandy, ſays © attulit- 

* gquantum ex ditione trium Galliarum vix colligeretur argentum 
« atque aurum: chari metalli abundantia Nr n Gallias 
« terra illa (i. e. Anglia) vincit . (1241 99 

Tux city of London was ſo en in the Daniſh times, as to 
pay 11,0007. as their proportion of 7o, oool. impoſed as a tax on the 
whole nation. Its citizens, and thoſe of other principal cities, were 
antiently called Barons. In a charter of Henry I (in Brady of Burghs 
in Append.) the citizens of London, are called Barons. And Matt. 
Paris, ſpeaking of the citizens of London, ſays . cives, quos. propter 
* eivitatis * N et civium antiquam libertatem, Barones ſole- 
mus appellare J.“ And from F itz- Stephens, who wrote in 


[J Temp. Miſc. part ii. p. 4 Iq] Vit. Offæ ad fin. M. Pulls; p. 20. 
La] Spelm. Life of Alfred, lib, ii. p. 28. [ Matt. Paris, A. D. 1253. 
- i Henry 
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Henry the Second's/time;.it appears, tliat it wasithen able to furniſh 
20,000 horſe and 60,000; foot. From Spelman's Gloſſ. in voc. 
HosT Id os, it appears that, in the Saxon times, London and ſeveral | 
other cities held pleas: Huſtings ſigniſies the houſe of pleas; ' And 
from the charter of Wallingford (in Append: to Brady of Burghs) 
it appears that they antiently choſe ſome of their own offibers. 
By LE. Edw. Confeſſ. cap. 35. aldermanus in civitatibus; &c. 
«« eandem dignitatem et poteſtatem et modum qualem habent præ- 
«« poſiti hundredorum et wapentachiorum. They had burgemotes 
at certain times, in which their An. tranſactud by cheineun 
conſent and appointment. 
So of them, as Bxatoannd, others, had:gaod-quantities of land 
in theit public capacities. Burgenfes Exoniæ urbes habet extra 
e ciyitatem tetram. xii carucat. Quæ nullam conſuetudinem red- 
«« dunt niſi ad ĩpſam civitatem [e. Thie burgeſſos of Canterbury 
had forty-fwe houſts, without: the city, of which they had the 
rent and cuſtom: they had alſo of the king thirty-three acres of 
meadow land towards the maintenance of thair guild fai There 
was ſb, much regard had: to theſe trading: cities,: that if a ſlaue in 
the daxon times, had; continued a year and a day im one of chem, 
andi was received into their guild, he was thereby free ſe]; But 
Brady, of burghs, writes as if this privilege was not before Henry 
the Second's time; but I am apit to he. of Spelman is opinion; that 
itz was in · the Saxon times. And, by tlie law of thoſe times, if a 
merchant ſo thrived/as that he had ty ice paſſd oer the great fea 
upon his owni account eas upon the ſame foot with a thane: 
which ſeems to have given riſe to a cuſtomſimi the city of London, 
that thoſe merchants en dan in ee countries mould 
veear ſwords, and others not...... HT] 
All. theſe circumſtances of lab were nooodapaniet) ie 
very high and free ſpirit, in our lower and middling kind of peo 
ple, beyond thaſe of other countries; as will appear by ſeveral 
inſtanceg. The Chron. of. Joan. Wallingford; edit. Oxon; 169, 
obſerves, p. 549. ur e r of England, before e time of 
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Canute, . 4 FempaAre ſuorum regum in omni honore et libertats 
« extiterat.” Accordingly, when they were much opprelied, 
they would not bear! it. When Hardecanute ſent two of his 
ſervants to gather an illegal tax at Worteſter (ſays Will. -Malmſ- 
bury), they not only refuſed to pay it, but killed: the collectors. 
And Eatl Toſti, in Edward the Confeſſor'g time, having born hard 
upon the Northumbrians, they expelled him their country; and 
when his brother, Earl Harold, went with a body of troops to 
ſuppreſs the inſurrection, they met him in arms, and ſent him a 
meſſage, that they were willing to obey any carl who ſhould: go- 
vern them gently : but that otherwiſe, ſe homines libere natos, 
li bere educatos, nullius ducis ferociam hot 2 a; eons 
6 didisiſſe aut libertatem aut mortem [/].“ dz baba 
Tux Kentiſh men, in the time of William the: Campion, fay 
ths they were: born freemen: that the name of bondage was never 
heard of among them. Their leaders therefore exhorted them 
manfully to fight for the laws and liberties of their country 
chuſing rather to loſe an fuers, 15 by 1 een, far 


them in the field [g]. bitt abn. 
Ix is not certainly: wks MY: dam che commons had in thy 


legiſlature, nor by whom it was managed; but there ate ſufficient 
grounds to believe they had ſome ſhare; 1½, Becauſe the Nor- 
thern nations, from among whom the Saxons came into England, 
were uſed to have a ſhare: in the legiſlatute at home ; which it is 
not probable thei colonies ſhould loſe, by their voluntary expe- 
ditions abroad. Indeed, we are told they actually retained it in 
moſt caſes: as that of the Lombards with whom the Saxons were 
mixed. 240%, Becauſe of the great freedom which our anceſtors, 
the Saxons enjoyed here; even the lower ſort of the people. 
34y, Becauſe this may be deduced from ſeveral: of the antient 
vritings of thoſe times: particularly from the addreſs to Athel- 
ſtan, the Judicia Londini, and ſome antient charters. Some of 
theſe laſt, are probably genuine; yet even ſuppoſing them to be 
falſe, they muſt” have been forged ad veritatem een and 


ns: Will. Malmſbury de Geſt. Angl. lib. ii. p. 83. | | 
bel Prynne's Plea for the Lords, p. 105. Fes os en Oe 'G 9 


176 +OF-TEMPORAL LIBERTY. Pert II. 
ſo ſoon after the Conqueſt, it muſt HAVE been known who were 
concerned in the legiſlatufſfe. 33 

Now from all theſe evidences together, I think it cleat as the 
commons, as diſtinguiſhed from the greater barons; had à ſhare of 
the legiſlature : and it is moſt probable that it was veſted in the 
thanes' of ſo much land; in the ſheriffs and heretooks; choſen by 
the freeholders in the counties; and in the town gereeves, or 
other officers there, choſen by the burghers. Theſe being parties 
to the legiſlature, and choſen thereto by the people, were therefore 
always attentive to defend their liberties, and prevent any en- 
croachment upon them; a circumſtance, which accounts for the 
high ſpirit- in the people of thoſe times. At the Norman Con- 
queſt indeed this ſtate of things was very much changed: the Con- 
queror introduced the burden of tenures upon the nobility, and 
bore yet much harder upon the commons, freeholders, citizens, 
and burgeſſes. He took from them the choice of the ſheriffs, 
heretooks, coroners, and other officers, into his own hands be 
much increaſed the fee- farms of their towns, cc. 

Tus hardſhips, for a time, ſtunned the ſpirit of liberty-i in 
the bulk of the nation; but it was not long before it recovered and 
began to exert itſelf. As ſoon as Henry the Firſt's diſputed title 
gave them an opportunity, they immediately ſtood by him, and by 
that got a charter; and conſtantly after were ready to fide with 
all thoſe who appeared againſt the oppreſſion of the crown. In 
Stephen's time, the Londoners were, at firſt, willing to receive 4 tn 
empreſs Maud, becauſe they hoped ſhe: would reſtore: Edward the 
Confeſſor's laws; but when they found ſhe would not, they turned 
quick upon her, When Richard the Firſt's chancellor acted op- 
preſſively, they were ready to join with Earl John in depoſing 
him; and when that prince himſelf, after he came to the throne, 
acted oppreſſively, they were as ready to join with the firſt motions 
of the barons againſt him: they received him into London; and 
ſuch was the general ſpirit of the nation, that the king had not 
above ſeven or eight horſemen left with him, while the barons 
had a moſt numerous army. Whatever reſolution King John ex- 


Po not to grant theſe liberties they demanded, they, were {till 
more 


'f 1A. SAY TAÞA AT +10) N. 
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more reſolute to inſiſt upon them; and to carry their point through. 
Accordingly they gained ſuch a charter, as. was never granted at 
once to any nation in Europe, in thoſe, or in modern times: ſuch 
a one as ſecured them againſt all the grievances they complained 
of. And in doing it, we ſee the nobility and the ,commonalty, 
acted ſo much in concert, that there was no leſs proviſion made for 
the . a, citizens and wanefen. than ek the nobility and 
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T} [ bey were alſo upon better Terms of Agreement with. the. N bility, 

1 than mol other Nations were; and the Power which the Cs 
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ND this concert, 8 the Pr and the burgeſſes and 

freeholders, continued down all wig through the ſucceed- 
ing reigns: : indeed there was a clauſe in the great charter Which 
helped greatly to preſerve and even increaſe it. This was the pro- 
viſion that the greater barons ſhould have their ſeveral diſtin 
writs to parliament; whereas the leſſer barons were only to, be 
ſummoned by a general ſummons. | The conſequence of his was, 
that the leſſer barons, by degrees, diſcontinued their attendance in 
parliament; and, from being of the body of the nobility, they 
naturally fell into the body of the commonalty ; by which they 
both, augmented the weight and dignity of that body, and engaged 
the nobility to have much greater regard to them, and the conſer- 
vation of their liberties, than probably they might otherwiſe have 
had: for we ſee all along that there was a proportionable regard 
had to the priyileges and happineſs of the commons, as well as to 
the nobleſſe. Some perſons have thought, that before Henry the 
Seventh's time, the commons in parliament were quite governed 
by. the houſe of lords; but the contrary is "ery e evident 0 many 
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80 that: whereas in France and Spain, &c. the commons were of 
very little weight and eſteem, becauſe they conſiſted only of pea- 
ſants, roturiers, and bourgeois, ours in England, being not only of 
high ſpirit originally, but being increaſed, by having great numbers 
of the antient gentry fall into them, and make one body, came to 
have great weight in parliament, and in the balance of the conſti- 
tution. The nobility neither could, nor were ſo much diſpoſed to 
oppreſs them, as they would otherwiſe have been. They were, on 
the contrary, willing to have their aſſiſtance at all times againſt the 
crown; and the commons, on their ſide, were at all times willing F 
to give it, and to act heartily in concert with the nobility in favour 
of liberty. 

 Tr1s was done by the Londoners, in Henry the Third's time ; 
who aſſiſted Montfort with a body of = at the battle of 
Lewes: the Cinque ports engaged on the ſame ſide, and continued 
in it after the battle of Eveſham, And even thoſe who ſided with 
the crown acted ſo much upon principles. of Ti liberty, and had to 
much regard to the other party, that after Henry III had prevafled, 
and quite defeated and ruined the other party, by the battle of Eve- 
i, yet theſe royaliſts interpoſed and would not ſuffer him to be 
abſolute, or quite trample upon the other party. They prevailed 
upon him to grant moſt of them their eſtates again, upon a rea- 
ſonable compoſition, and to return the 557 * London i its liberties, 
upon a reaſonable fine. 

Tus earl of Gloceſter, who had da in arms for the king, and 
been a chief means of defeating Montfort, was ſo ſolicitous about 
gaining a reaſonable compoſition for the difinherited, that he took 
arms again againft the king, and poſſeſſed himſelf of London, till 
the terms were fo well ſettled; that the commons and body of the 
nation were nearly upon as good a foot of liberty as they were 
before the war. In like manner, when Edward I had impoſed 
taxes by his own authority, the two great earls of Norfolk and 
Suffolk went to the Exchequer, and oppoſed the levying of them. 
The hiſtorians tell us, that the citizens of London came with 
them ; whom they had gained to ftand with them for the-recovery 


of their liberties ; and When they came to London armed ſoon 
4 ; after, 
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after, the Londoners received them, and let them place goes at 
their gates. 

Wren Edward the Second's queen landed with but a ſmall 
body of men, and declared the deſigned to deliver the nation from 
the oppreſſions of the king's favorites, the people flocked to her 
ſtandard in great numbers. Again, when Richard II had planned 
deſigns againſt the liberties of the kingdom, and ſent to the ſheriffs 
to draw in the people againſt the confederate lords, he had for 
anſwer, that the people would not ſerve againſt thoſe patriot 
lords. And how great this general ſpirit was in favour of thoſe 
who endeavoured to ſupport the liberties of the nation, appears 
from the alacrity with which all ranks of people ran to the 
ſtandard of Henry IV, who, though he landed only with a ſmall 
body of men, had, in as ſhort a time as they could aſſemble thge- 
ther, an army of above 60,000 men. 

Ap yet, during all thoſe times that the generality of the com- 
mons of the nation were ſo ready to fall in with the meaſures of 
the great lords, againſt the crown, in favour of the common liber- 
ty, they were not in other reſpects ſo much under their influence 
as ſome perſons have repreſented them. On the contrary, their 
repreſentatives often. oppoſed the houſe of lords in points of im- 
portance. There was a petition to Edward II, in parliament, of 
all the biſhops, prelates, counts, barons, and others, requeſting, that 
they might improve their manors, by waſte grounds out of the 
foreſts. To which the king's council anſwered, that this could 
not be done without a new law, to which the commonalty of the 
land will never aſſent lil. In 13 Edward III, the lords granted 
the tenth of their grain and wool; but the commons would grant 

no more than 2500 ſacks, and thoſe upon condition [&]. In 17 

Edward III, the commons, complaining of the abuſes of the pa- 

pal proviſions, declare that they could not, nor would any 

longer endure them. They deſire that a letter may be wrote to 
the pope, with complaints againſt them, and that if any peers or 
great men would not ſeal ſuch a letter, they (the commons) would 

not hold them well-wiſhers to the king's profit or theirs [I]. 

I] See Rily's Plac. Parl. p. 6. I.] Cott. Abridg. p. 19. j Ibid, p. 41. 
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| In 6 Richard II. Rot. Parl. Ne. 52. the commons made a pro- 
teſtation to the king, in which they ſay, that a pretended ſtatute 
made againſt. the Lollards, by the king and lords, was never aſſent- 
ed to by the commons; and therefore pray that it may be annul- 
led: for it was not their intent to be juſtified; nor to oblige them- 
ſelves or their ſucceſſors to the prelates, more than their anceſtors 
had been in times paſt. By 14 Richard II. cap. 22. and again 
by 16 Richard IT. cap. 2. no liege perſons of the king's ſubjects 
ſhall be compelled to anſwer for their freehold before any lord or 
lady's council. In 9 Henry IV. Rot. Parl. Ne. 22. the lords ſent 
for certain of the commons, and told them what ſubſidy they 
would give the king, and wiſhed them to tell their companions, 
and adviſe them to agree thereto. Unto which the commons 
took great exception, and complained thereof to his majeſty [n]. 
And in 11 Henry IV, the king, in parliament, told the commons 
that ſith as well the lords as the commons were come to unity,, 
he doubted not that they, the ſaid commons, would not ſpeak any 
unfitting words, or attempt any thing to the contrary [x]. 

In 1552, in the reign of Henry VIII, the commons rejected a 
bill, ſent down from the houſe of lords, for reforming ſome abuſes, 
in regard to defeating the title of the crown and lords to ward- 
ſhips : the king was very earneſt for it,, but the commons would 
not paſs it ſo]. From theſe paſſages it will appear, what a ſpirit 
of liberty, and how much weight in the balance of the conſtitution, 
the commons had, even before the civil wars between the houſes 
of York and Lancaſter. h 

In the courſe of thoſe wars, the power of the nobility, who, till 
then, by means of their large eſtates, dependencies, and numbers, 
had been very formidable, was very much weakened, by the ex- 
tinction or ruin of many of the chief families. The authors of the 
Royal Treaſury ſay, p. 164, that at Edward the Fourth's firſt 
coming to the crown, above 140 conſiderable perſons were at- 
tainted by parliament. The nobility were ſtill much more weak- 
ened, in the reign of Henry VII, by the acts of parliament then 


[in] Cott. Abridg. p. 465. [z] Ibid, p. 470. [0] Burnet's Hiſt. 
- Refor. vol. i. p. 117. 
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made, giving liberty to them, to alienate ſo much of the eſtates of 
thoſe that remained. In the mean time, the power of the com- 
mons was increaſing, ſo that in Henry the Eighth's time, they 
were grown, in ſome meaſure, able to act that part of ſupporting 
the liberties of the nation againſt the attempts of the crown; which 


the nobility had hitherto done, wr.” were hardly any longer _ 


ble of doing effectually. 

Tux reign of Henry VIII, was indeed the greateſt criſis, with 
regard to the preſervation of our liberties, that ever happened to 
this nation. That prince had very great advantages towards 
making the crown abſolute. Lord Herbert obſerves, that by the 
civil wars, many breaches were made to let in the authority of the 
crown: Henry VII had gained the eſtabliſhment of the Star- 
chamber court, with powers not a little arbitrary, which might 
be made uſe of, both againſt the nobility and againſt the people. 
By the advantage of the reformation, and by the competition 
of the proteſtants and papiſts, for the countenance and protection 
of the crown, Henry VIII had all the abbey lands thrown, without 


any condition, into his hands. Thoſe lands, together with what 


they got from hoſpitals, chanteries, biſhoprics, deans and chapters, 


&c. were certainly not leſs, if they were not rather more, than a 


fourth part of all the lands in the kingdom. By the act of ſub- 
miſſion, &c. he brought the clergy entirely under his power; and 
the parliament went ſo far as to make an act of parliament, that 
his proclamations, not repugnant to any ſtatutes in force, ſhould 
be received and obeyed as laws. In theſe circumſtances, a prince 
| who had been a deep politician, of great foreſight, and deſirous of 


making his ſucceſſors in the monarchy abſolute, as well as him- 


ſelf, might probably have laid ſuch foundations for doing it, as 
could hardly have failed. For, firſt, a perſon of his character, 
after he had brought the clergy into an entire dependance upon. 
the crown, would probably have then let them continue to enjoy 
a great part of their lands, which would have been a conſtant fund 
of revenue to himſelf and his ſucceſſors : and, at the ſame time, 
would have continued to the regular prelates, abbots, and priors, 


who held by barony, their ſeats in parliament ; which would have 
| A a 2 „„ 
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been, not e the ſecuring to himſelf a number of notes there, 
but alſo the influence of the clergy in their counties, which 
would have been very great upon the ſpirits of the people, in favour 
Or, if he had not done this, he would, at leaſt, 
have favoured the lower clergy, in the deſire they had of being 
admitted to fit by their proctors in convocation, as members of 
the houſe of commons, for which pretenſion they had ſome con- 
ſiderable reaſons to offer, drawn from the anticnt Saxon conſtitu- 
tion, and even from authorities of later date. 
Ix GUIs faith, that in ! feſto nativitatis beatæ Marie, cum 
« univerſi magnates regni per regium edictum ſummoniti, tam 
« archiepiſcopi, epiſcopi, abbates, clerici, quam totius regni pro- | 
« ceres et optimates London, covenerunt ad tractandum de negotiis 
« pyblicis totius regni, &c. And in the Rot. Parl. 21 Richard II. 
No. 10. there was an inſtrument of procuration made in par- 
liament, by the archbiſhops and clergy of both provinces, to Sir 
Thomas Percy: from whence it appears, beyond all doubt, that 
the lower clergy had a right to be and act in parliament, as well 
as by the biſhops. And, from what follows, it appears, that this 
procuratorial inſtrument muſt have been granted to Sir Thomas 
Percy by the lower clergy, as well as by the biſhops. For when, 
ſoon after, at the end of this parliament, an oath was taken by 
all the ſtates, to maintain perpetually the ſtatutes &c. paſſed in this 
parliament, the biſhops, abbots, and priors, took this oath firſt ; 
then, the temporal lords ; then, the knights of the ſhires, &c. then 
Sir Thomas Percy took this oath for the whole clergy, who muſt 
therefore have been the body of the lower clergy, becauſe the 
biſhops, &c. had ſworn before [p]. / 

Ox if Henry VIII had reſolved not to take any courſe ſo much 
in favour of the clergy, he. ſhould, at leaſt, have kept the greateſt 
part of the abbey and clergy lands in the crown; or if he diſpoſed 
of any of them to lay hands, it ſhould have been done upon not 
very long leaſes, with conſiderable reſerved rents, and ſubje& to 
tenures in capite, and diſperſed. them into as many families as he 


[p] See Brady's Richard II. p. 400. 
1.4 could; 
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could ; by which means he would haye had moſt of the eſtates of 
the kingdom i in ſubjection to him. | 1 

Bur farther, if that prince, at the ſame time that he encou- 
raged trade in ſome meaſure, had alſo: made laws, that ſhould have 
prevented trade from putting its owners upon too high a foot ; 
and have procured the aids, for the public ſervice, to have been 
raiſed from ſuch taxes as would / have affected the trading part of 
the community, at leaſt as much as the gentry and clergy; where- 
by the lattet would be taxed upon a very favoutable foot: I fay, 
had Henry VIII and his fucceſſurs purſued ſuch meaſures for ſome 
length of time, the crown might have damped, and at length, by 
degrees, quite broke and ſubdued that ſtrong fpirit of liberty, which, 
partly from the climate, and * from en nd was pre- 
valent 1 in the maſs of the people. 

Bur, very happily for eur mation; this prince, who: was i beh. 
8 by his paſſions, eſpecially his vanity and ſelf ſufficiency, 
imagined that his ſueceſſors might govern as he had done; but 
never took any meafures that might enable them to do it. On the 
contrary, he took meaſures, which in the natural courſe of things. 
muſt prevent them from doing it. He diſſipated the church lands 
among his courtiers, among whom ſeveral were commoners, by 
abſolute gift, without reſerving any conſiderable quit- rents or pay- 
ments to the crown. Hie gave way to the clergy's being brought 
upon a very low: foot, even with thoſe lands that were left to 
them; becauſe he cauſed ſeveral lavrs to be made to thtir diſad - 
vantage; and, it is moſt probable, he was the means of hindering 
the inferior clergy from being received into the houſe of com- 
mons, as a part of the legiflature. At the fame time, trade be- 
ginning to encreaſe very much, after the diſcovery of both the 
Indies, and the wealth ariſing from thence. coming chiefly among 
the commons; and the eſtates of the nobility having been made 
laienable, many of their eſtates, and thofe of the church, came, in 
no long time, into the hands of the commons, whoſe power + 
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p 0 N ho death of — vm, cles duke 105 Somerſet, pro- 
tector in the reign of Edward VI, took the party of the 
— againſt the nobleſſe, and gave way to repealing the act 
which gave the force of law to the proclamations of the crown, 
and to the making ſome others, not very favourable to the prero- 
gative. And in order to have advantage of ſome more of the 
church lands, he and ſome other miniſters of that and the next 
reign, a good deal encouraged the preſbytetian party, in ecele- 
fiaſtical matters. Which party, like its authors abroad, were moſt 
of them of antimonarchical ſpirit, and contributed to diffuſe that, 
or at leaſt a ſpirit of very much liberty, as much as they could 
through the nation. And they ſucceeded ſo much, that Queen 
Elizabeth and her council were, at, length, very ſenſible of the 
too great increaſe of this ſpirit. among the people, as well as 
that by the over weight of property acquired by them, the balance 
was turning, or turned, on their ſide againſt the lords, and even 
the crown when joined with them. She knew that this would 
ſome time or other endanger tlie erown: but it was too late to 
oppoſe it; and, therefore, tho that wiſe queen ſometimes ſpoke and 
governed with the: ſpirit of her father, yet ſhe was at other times 
obliged to make court to her people. Harrington obſerves, that 
her reign was a ſeries of love tricks, between her and the von ; 
and Mr. Rapin ſays, ſhe! was trop comedienne- 

James I knew as well as ſhe where the wheakneds of the con- 
8 or how much the power of the crown was declined : 
indeed the houſe of commons made him feel it: and,; in order to 


prop it up, he endeavoured to raiſe the power of the clergy, as a 


ſupport to the crown; and to infuſe principles of reverencè to it; 
from the ſacredneſs of hereditary right, the doctrine of paſlive 
obedience, and the like. But he undertook this work too late; 


beſides 
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 befides he did not manage it with ſufficient addreſs to carry it fo 
far as it might otherwiſe have gone. The conſequence of which 
was found. very ſenſibly, and produced terrible effects, in the reign 
ef Chafſes I. That "unhappy prinoe, filled with lofty notions 
about the original inherent rights of the crown, did not conſider 
that rights, if they had been ſuch, will do nothing without power 
to ſupport them; and that the effective power was: vaſtly againſt 
the crown; becauſe the mafs of the people, in whom was lodged 
the far greateſt part of the wealth and ſtrength of the nation, 
would be againſt all ſuch pretenſions to abſolute power. Indeed 
it was found, that the bulk” of the nobility and gentry were al- 
moſt as much inclined? to 5 N ne W Tg to be e 
1 as the people. 

II is true, many or ml ofthe nibilicy; en 1 CA hav- 
ing given up thoſe pretenſions, did take its part, before the be- 
ginning of the war in 1641. But the puritan and republican ſpirit 
that had been raiſed, could not be laid again; and was of itſelf 
ſufficient; as it proved, to ſubvert the monarchy; After the miſer- 
able confuſions of thoſe times had made people weary, and pro- 
duced the reſtoration, Charles II thought it was a time, when 
the nation were warmly zealous for monarchy, to try to make 
himſelf abſolute, and ſome of his miniſters were for it: but thoſe 
wiſe and great men, the earls of Clarendon and Southampton, ſau- 
it would not do, and ſo diverted him from trying it, in the be- 
ginning of his reign. They even cauſed him to give up the 
tenures by knights ſervice, which was indeed as much a weaken- 
ing to the crown; as it was an advantage to the gentry of England. 

James II, however, could not forbear trying the ſame thing, 
and upon the ſame principles, that his father had done: but he 
found too that nature would not rebel againſt principle, in the 
moſt zealous aſſerters of paſſive obedience, and that the bulk of 
the nation both thought that their rights were juſt, as well as 
valuable, and would defend them accordingly. The ill-judging 
zeal and hauteur of this king, in puſhing things to extremity, 
brought on the revolution: which being happily and ſoon, and. 


without bloodſhed, effected, put the conſtitution upon the foot it 
| 4 
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is at preſent ; and though, as I have already obſerved, it may not 
he quite perfect, yet I will venture to -ſay:the condition of the 
nation is, taking all things together, as happy as any nation either 
now is, or perhaps ever was. For, by an act of 12 and 1g William 
III, intitled, An act for the limitation of the ctowu, ſet, 14. the 
laws are declared to be the birth · right of the people of this realm, 
and all the kings, who ſhall aſcend the throne of this tealm, ought 
to adminiſter the government of the lame, according to the ſaid 
laws; and all their officers and miniſters og to ſerve een re- 
ſpectively according to the fame. | 
Maxx of the republics of antiquity, by giving too a to 
the maſs of the people, were almoſt all very much troubled with 
ſeditions ; and Lacedzmon and thoſe others that were not, were, 
in order to prevent them, obliged to deny themſelves many of the 
conveniencies of life. If any modern commonwealth, as Venice, 
Holland, or Switzerland, ſeem to have more appearance of liberty, 
they have not ſo in reality. The government is more ſevere and 
more ſtrict upon private ſubjects. Sweden did lately, indeed, re- 
cover in ſome reſpects rather more- liberty than we but at pre- 
ſent the ariſtocratical form of government prevails in that king- 
dom, of all governments the moſt oppreſſive to the commonalty 
of people: beſides Sweden was always much: leſs free than us in 
point of religion; and it has a much leſs happy climate, and leſs 
plenty of all things conducive to the eaſe and pleaſure of life. 80 
that, taking all things together, I ſay we are, at preſent, as happy 
as any nation can reaſonably expect to be. The only conſideration 
that can fall in to diſquiet us, is, whether we are likely to enjoy 
this happineſs? i. e. whether this eſtabliſhment, as to its principal 
parts, is likely to be permanent, or not? for if it be not, this cir- 
cumſtance muſt be an abatement even to our preſent happineſs. 
Now as to this point, one ought not perhaps to pretend to judge 
what will certainly come to paſs; but as there may be ſome means 
of making a probable judgment, I ſhall endeavour, in the 9 11552 
ee to throw all the el I "ns on 2 matter.. 


TRACT 


ST ane IAROTHMAT TO 68. 
Habgamdzup if Mevih abni _ nr vi Anme ene 
0 the Antiquities 7 rhe: Common in blaue. Noalg 


| TP an enquity into hs, anzenk ſtate 4 me mme in par- 
- liament will tend to ſhew what the original conſtitution of 
this nation Was, 1 hall endeayour, by ſetting forth my own obſer- 
vations, to throw ſome. new light upon this matter. Now here it 
may be firſt obſeryed, as a general conſideration of ſome weight, 
that the upper part of a nation, where they have the authority of 
government ſolely in their hands, will always be fos keeping the 
low people under, and not be for granting them any great privi- 
leges: : we haye ſeen that this has been the caſe in ſeveral nations. 
SINCE therefore it appears that the people of the lower ranks, 
among the Saxons, had actually great privileges, and a very free 
ſpirit, it is natural to ſuppoſe that they muſt have had ſome part 
in the choice of their legiſlators. It is of. farther weight i in this 
caſe, that, as I obſerved aboye,, the Northern nations, from among 
whom our Saxon anceſtors came, had a third and even a fourth 
eſtate in their legiſlatures. The burghers and peaſants made ori- 
ginally a part of their great councils, as well as the nobility and 
clergy: and their colonies having been. uſed to this privilege at 
home, it is not likely they ſhould be willing to loſe it in thoſe 
public conſtitutions of government which they made in their fo- 
reign expeditions. In fact, it appears that ſome of the Northern 
colonies, that went abroad, did not loſe this privilege. Otho Fri- 


ſingenſ. de Geſt. Imp. Fred. cap. 13. p. 241. ſays of the Lom- 
bards, tantopere libertatem affectant, ut, poteſtatis inſolentiam 


« fugiendo, conſulum potius quam imperantium reguntur arbi- 
trio: cumque tres inter eos ordines, i. e.capitaneorum, valvaſ- 
« ſorum, et plebis eſſe noſcuntur, ad reprimendam ſuperbiam, non 
de uno ſed de ſingulis prædicti conſules eligantur.” And the 
ſame author obſerves, p. 241, © igitur rege (i. e. imper. Freder.) 
apud roncalias quinque, ut aiunt, dies ſedente, et exprincipum ac 


de univerſis pene ciyitatibus conſulum {cu majorum conventu 
B b. % curiam 


313 


188 OF TEMPORAL LIBERTY. Patt It; 
« curiam celebrante, diverſa hinc inde diverſis in queremonits 


«« emerſere negotia. er 1 

Tux curia here mentioned is the fare as a a general aſſembly, or 
placitum, or mallum, which was often called curia, from whence 
the Spaniſh cortes had its name. And we ſee the conſules, who 
were members of it, were choſen by the lower people, among the 
Lombards, as well as by the chieftains. Now that theſe Phan 
bards came from the ſame Northern countries with our Saxon 
anceſtors, and had even many Saxons mixed with them, 'we are 
informed by very good authority. Paulus Diaconus, who was 
himſelf a Lombard, tells us, that the Saxons were mixed with the 
Lombards in their expedition into Italy [g}. And that the cuſtom 
was the ſame in' Germany, appears from Radevicus, lib. ii. de 
Geſt. Frederici.· Confluunt ex omnibus regni partibus cum 
« magna frequentia archiepiſcopi multique alii eceleſiaſtici viri, 
«« duces, marchiones, comites, proceres, conſules, et civitatum 
«« judices. Idem expreſſe dicit Guntherus: Prælati, proceres, mile 
« ſi{que potentibus urbis.” The ſame thing appears to have been 
cuſtomary in Germany in yet later tines, Wippe de vita Conradi 
Salici, edit. Francof, ad Mœn. A. D. 1654, in his chapter intitled, 
de Electione Regis, deſeribes a great council, or conffuence of 
people near Worms, at their going upon the election, p- 426˙ 
4 Conſedere principes, popufus frequentiflimids” aſtabat. Archi- 
« epiſcopus Moguntinus' rogatus a pops.” quid ſibi videretur, 
« elegit majoris ætatis Sünden, in Over ren gem. * Hanc 
« ſententiam cæteri archiepiſcopi ct reliqui ſacrorum NEW virĩ 
« jndubitanter ſequebantur. Junior chund illum elegit. Tunc 
&« ſinguli de ſingulis regnis eadem verba electionis fepiſſime repe- 
© tebant. Fit lair x PUR" omnts' vnanimiter in regis electione 
&« principibus conſentiebalit.“ This was in A. D. 1024, and the 
fame author fays, that A. D. 1028, Imperator Conradus filium 
* ſuum Henricum, principibus regni, cum tota multitudine id 

« probantibus in regalem apicem apud Aquiſgranum ſublimari 


” fecit. The caſe was the fame in the lower part of Germany 
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or Belgium. . Penes utrumque ordinem nobilium et „ e 
te plebis reipublicz cura antiquitus fuit [y]. 

No ſince, from theſe paſſages, it appears, that the N 1 
Wy and particularly the Saxons, did retain in their foreign ſet- - 
tlements, the ſameprivilege which they had at home, of having a ſhare 

in the great councils or legiſlature of their countries, it is highly pro- 
bable that our Saxon anceſtors did the ſame here in England, that 
their countrymen did in Italy and Germany. And for the truth of 
this indeed, we have conſiderable evidence, from ſeveral antient writ- 
ings now extant, which give an account of the ſtate of thoſe times. 
Moſt of them are either relations of councils, or extracts from 
charters, ſaid to have been in thoſe times. With regard to which, 
however, before I produce them, I would not promiſe that all of 
them are genuine, that is to ſay, made at the very time, and by 
thoſe perſons to whom they are aſcribed. There is reaſon to 
think that ſome of them might be forged, by the monks; in the 
time of William the Conqueror, or ſoon afterwards, chen theit 
titles to their lands were conteſted. But, even admitting this to 
be the caſe, they may nevertheleſs be of conſiderable weight to- 
wards proving the point for which I intend them: becauſe it is 
evident that, if any of them were forged, they were forged not 
long after the Conqueſt : and learned men at that time, as they 
muſt have known what was the ſtate of things, as to the legiſla- 
ture in the Saxon times, ſo they would certainly have taken care 
to make their charters repreſent things agreeable to fact. Beſides 
had they not done fo, this would have been a certain ſign to the 
king and the great men, who muſt have known how the legiſla- 
ture then was, that theſe charters, which did not agree with it, 
were falſe: on that account therefore they may ſerve our purpoſe, 
whether they be really genuine or not. 

In Spelman's councils [5], it is ſaid, that, about the year 712, 
King Ina aſſembled a great council, wherein ſeveral things * ad 
« concordiam publicam promovendam” were done per com- 
« mune concilium et aſſenſum omnium epiſcoporum, et principum 


* 1 Grot. Annal. lib. i. p. 4. f {s] Tom. i. p. 219. 
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«« procerum, comitum, et omnium ſapientum, ſeniotum, et populo- 
 «« rum totius regni.“ And agreeably to this, Bede, in his Eccles 
_ fiaſtical Hiſtory, lib, i. tells us, that the grand league and union 
between the Britons, Saxons, and Picts, was concluded and con- 
firmed, per commune concilium et afſenſum'omnium epiſcopo- 
rum, procerum, comitum, et omnium apientum, mee 
«« populorum, et per præceptum regis Inæ. . 

Ix the account of the council of Calchuth given to pope Adviai 
I, and related in the Magdeburg Centuriators, cent. viii. chap. 9. 
p. 575. it is ſaid, *© Hzc decreta, beatiſſime, in concilio-publico 
& coram rege Aclfwaldo, et archiepiſcopo Eanbaldo, et omnibus 
« epiſcopis, abbatibus, regionis, ſeu ſenatoribus et ducibus, et 
75 populo terræ propoſuimus; et illi, ut ſuperius fati ſumus, cum 
« omni devotione mentis juxta Poſſibilitatem virium ſuarum, adju- 
« vante ſupernã clementia, ſe in omnibus cuſtodire decreverunt.” 
In the gift of the tithes to the clergy, by Ethelwolph, at Win- 
cheſter, A. D. 855, it is ſaid to have been made , præſentibus 
e archiepiſcopis et epiſcopis Angliæ univerſis; nec non Beorredo 
rege Merciæ, et Edmundo Eaſt-Anglorum rege, abbatum, abba- 
« tiſſarum, ducum, comitum, procerumque totius terræ, aliorumque 
« fidelium infinita multitudine ; qui omnes regium chirographum 
„ laudaverunt, dignitates vero nomina ſubſcripſerunt ?].“ A char- 
ter of Hardecanute is ſaid to have paſſed, · cum aſſenſu, laude et 
« conſilio ſuorum archiepi ſcoporum, abbatum, monachorum, cleri- 
corum, et regni ſui devotorum, procerum et cæterorum minoris 
« ordinis gregariorum militum.” | tu Bot 

- In theſe above cited charters, and others, we ſce, that though: he | 
terms uſed are ſeldom the ſame, yet there are almoſt always ſome 
expreſſions that repreſent the commons or lower ſort of people, as 
well as the nobility, to have aſſiſted at thoſe great councils or 
parliaments at which the charters were paſſed; and to have given 
their conſent to them, if not by their ſubſcriptions, yet at leaſt by 
their acclamations ; which I have before obſerved to have been 

the way pracliſed by the people of Germany. Now ſuch a con- 
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currence of ſentiments in a number of writers, who certainly lived 

not long after the Conqueſt, and their concurrence. in ſuch a point, 
as who were members of the Saxon great councils, which. they 

could not but have known at that time, and durſt not have miſre- 

preſented; ſuch a concurrence, I think, deſerves to be eſteemed. a 

Proof of conſiderable weight, that the commons were then uſually 

prolent, and ſome way parties. to thoſe national aſſemblies. bh 

Bur beſides theſe charters, there are extant one or two pieces - 

which appear to belong to the Saxon times, and which indeed have | 
fo great marks of genuineneſs, that I cannot. but lay a good deal of 

ſtreſs upon them. One of them is a letter or addreſs ſent from 
the council of Feverſham, held about A. D. 930, to King Athelſtan 
their ſovereign. It is in the following words, as we have them in 
the Chronicle of Brompton, p. 8 50.4 AD ATHELSTANUM RR 

« GEM.. Kariflime,. Epiſcopi tui de Kent,. et omnis Kentweire, 

« Theyni, comites, et villani, tibi domino dilectiſſimo ſuo gratias 

agunt quod nobis de pace noſtra præcipere voluiſti, et de com- 

« modo noſtro perquirere et conſulere, quia magnum opus eſt inde 

nobis divitibus et egenis. Et hoc incepimus quanta. diligentia 

« potuimus . conſilio horum ſapientum quos ad nos miſiſti: unde, 

«- chariſſime domine, primum eſt de noſtra.decima, ad quam valde 

e cupidi ſumus et voluntarii,, et tibi ſupplices gratias agimus 

« admonitionis- tuæ. Secundum eſt de pace noſtra quam omnis 
4 populus teneri deſiderat, ſicut apud Greatleyam ſapientes tui 

« poſuerunt,, et ſicut etiam nunc dictum eſt concilio apud Fefre- 

« ſham, Tertium eſt, quod gratiam omnes miſericorditer Herme-- 

rum dominum. ſuum de dono quod foris factis hominibus con- 

ceſſiſti, hoc eſt, quod pardonatur omnibus forisfactura de quo- 

« cunque furto quod. ante concilium de Fefreſnam factum fuit 3 

« eo tenore quo ſemper deinceps ab omni malo quieſcant, et omne 
* latrocinium confiteantur trine ad Auguſtum. Quartum, ne 

« aliquis recipiat hominem alterius ſine licentiã ipſius cui prius 

4 folgetit, nec intra marcum, nec extra; et etiam ne dominus libero 

« homini hlaſocam interdicat, fi recte cuſtodierit eam. Quintum,, 

i qui ex hoc diſcedat, fit dignus eorum quæ in ſcripto pacis haben 


tur quod apud Greatleyam inſtitutum eſt. Sextum, ſi aliquis 
2 6 hOmo 
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«« homo Gt adeo dives, vel tantæ parentelæ quod caſtigari non poſſit, 
ei yel illud ceſſare nolit, ut efficias qualiter abſtrahatur in aliam 
«« partem regni tui: ſicut dictum eſt in reſiduis partibus fit alte- 
„ rutrum quod fit, fit comitum, fit villanorum. - Septimum eſt, ut 
% omnis homo teneat homines ſuos in fidejuſſione ſui contra omne 
ſurtum; ſi tunc fit aliquis qui tot homines habeat quos non ſuffi- 
« ciat omnes cuſtodire, præpoſitum talem præponat ſibi fingulis 
« yillis qui credibilis ei fit et qui concredat hominibus. Et fi 
« prepoſitus alicui eorum hominum concredere non audeat, inve- 
% niat 12 plegeos cognationis ſuæ qui ei ſtent in fidejuſſione. Et 
« ſi dominus, vel præpoſitus, vel aliquis hoc infringat, vel abhinc 
«« exeat, dignus fit eorum quæ apud Greatleyam dicta ſunt, nifi 
«« regi magis placeat alia juſticia, Octavum, quod omnibus pla- 
« cuit de ſcutorum opere ſicut dixiſti. Precamur, domine, miſeri- 
«« cordiam tuam, fit in hoc, fit in alterutrum vel nimis vel minus; 
« et hoc emendare habeas: juxta velle tuum: et nos devote para- 
« tifimus ad omnia que nobis en velis 1 dene aliqua- 
6 tenus implere valeamus.“ | 
In this piece, which gives a very natural account it of the turbu- 
lent uncivilized ſtate of thoſe times, we ſee that the regulations 
made for preſerving the peace, &c. were made by the conſent of 
the villani, as well as of the theyns and comites. They are all 
joined in the addreſs : which never would have been, unleſs the firſt 
| ſort of men, i. e. the citizens and burgeſſes had ſome ſhare in the 
legiſlature, as well as the theyns and comites. And this indeed is 
farther confirmed by a collection of ordinances or laws made, not 
long after that time, in the great council of London, held under 
the fame King Athelſtan, and confirmed by him. The title of 
this collection, which is publiſhed in Dr. Wilkins's collection of 
Saxon Jaws, is, Judicia Civitatis Londini. And they begin thus: 
Hoc eſt conſilium quod epiſcopi et præfecti, qui ad curiam Lon- 
% dinenſem pertinebant, edixerunt et juramentis confirmaverunt 
in noſtris fœderatum ſodalitiis tam comites quam coloni.“ 


TH1s' piece conſiſts moſtly of regulations made for preſerving 


the peace and property of every one againſt thoſe thieves' who then 
much abounded ; for preventing their being harboured or protected 


by 


— 
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by any men of power or wealth; for the diſcovery, the purſuit, 
and the puniſhment of them, when they are taken. Theſe puniſh», 
ments were to be either fines, or, in ſome caſes, death; and in the 
purſuit of the thieves from one province to another, the ſoveral 
officers of the provinces are ordered to give their aſſiſtance to the. 
purſuers, which circumſtances plainly ſhew that they who made 
theſe ordinances muſt have had a ſhare in the legiſlature and. that 
they knew they would be authoritative on receiving the king's: 
aſſent and confirmation; which were actually given to them, as, 
appears by the final clauſe. Now the ceorliſee, or coloni, would, 
never have been mentioned, as preſent in this council, and parties 
- to the regulations made in it, unleſs they had actually been ſo, and 
therefore it is reaſonable: to conclude they were. In one of the 
Confeſſor's laws (viz the 8), Which f peaks of bees, how tithes 
ought to be paid of them, and of ber 85 things, it is ſaid. * ce hae, 
* conceſia. ſunt a rege, baronibus, et populo. * n 
Bur farther, in order to ſhew the weight which the commons 
had i in public affairs, it is obſervable, that, in 1017. King Ethelred; 
being dead, the procetes which were in London, and the citizens, 
choſe Edmund king. Florence of Worceſter, and: out of him 
Hoveden, fays.** cives Londonienſes et pars nobilium, qui eo tem- 
<<. pore conſiſtebant Londonia, Clitonem Eadmundum unanimi con- 
« ſenſu in regem levavere.“ Again, in 1040, Harold was choſen 
king in oppoſition to Hardicanute, by Earl Leofric, and the 
mariners of London, and almoſt all the Thanes north of Thames: 
ſo ſays the Saxon Chronicle. And William of Malmeſbury, 
ſpeaking of IIarold's anſwer to William the Conqueror's claim to 
the crown, repreſents Harold to have ſaid, de regno præſump- | 
% tuoſum fuiſſe quod abſque generali ſenatus et popult conventu 
« et. odicto, alienam illi hæreditatem juraverit.“ Malmeſbury, 
ſays Dr. Hody 9, wrote within ſixty years after that time, and 
was well ſkilled in the hiſtory and antiquities of this nation, and 
ſo his authority ſhould be of Set weight g era bad Dr. 
Brady, defpiies ih 5 £50 avs. bl ,.05 watered ais o enn 
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ntioned arguments from antient charters, Jaws, 
and hiſtorians, may be added another argument drawn from the... 
caſe of tenants in antient demeſne, who have claimed a privilege, 
from beyond all times of memory, to be free from being taxed to' 
contribute to the wages of knights ſerving for the counties, in par- 
liament. This appears from a writ in the old Regiſter, fol. 261, 
which is there put down as a form for drawing all writs of the 
like kind. Rex vicecomiti L. Salutem.—Monſtraverunt nobis 
« homines et tenentes de manerio de F. quod eſt de antiquo domi- 
nico coronæ Angliæ, ut dicitur; quod licet ipſi et eorum ante- 
1 ceflores tenentes de eodem manerio a tempore quo non extat 
„ memoria ſemper hactenus quieti eſſe conſueverunt de expenſis 
<4 militum ad parhamenta noſtra et progenitorum noſtrorum Regum 
% Angliz pro communitate dicti comitatus venientium, &c.” And 
that Desi dg this, the ſheriff diſtrains the ſaid tenants to 
contribute to the expences of the knights that came to the laſt 
parliament, therefore the king commands the ſheriff to deſiſt from 
his diſtreſs, "This writ was given about the 15th year of Ed- 
ward II; and there is extant yet a perfecter writ of this kind, of 
.co Edward III, in which that king ſends a ſuperſedeas to the 
ſheriff, in favour of certain tenants of lands in gavelkind, Who 
claimed that hitherto, a tempore quo non extat memoria, they 
had been, and ought to be free from contributing to the expences 
of knights of the ſhire. 5 

T#1s time beyond memory, is, in law, ſuch time as was before 
the reign of Richard I, as may be ſeen by a petition of the com- 
mons to Edward III IJ. Now if King Edward II allowed, as 
he really did, theſe claims, by preſeription beyond memory, to be 
exempted from contributing to the wages of knights of the ſhires, 
to be good, it follows that this king was then fatisfied, that there 
had been knights of the ſhires from time beyond memory. For 
if knights of the ſhires had begun in any time within memory, 
that is fince the beginning of Richard the Firſt's reign, then the 
tenants of antient demeſne, could not have had a legal preſcription, 
for time immemorial, for their exemption. 


Ie Tyre. B. P. p. 421. and Coke, on Lyttleton, lib, ii, ec, 170. p. 115. 
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- ANOTHER argument to confirm that the commons were very | 
antiently a part. of the legiſlature, has been drawn from 4 petition 
of the burgeſſes of St. Albans, to Edward II, in the eighith year of 
his reign z in which they ſet forth that they, . ſicut cæterĩ bur 
genſes regni ad parliamentum regis, per duos comburgenſes ſuos 
+ venire debeant, prout totis retroactis temporibus venire conſue- 
e verunt, tam tempore domini Edwardi I, nuper regis Angliæ, 
15 patris regis, et progenitorum ſuorum, as in the time of Edward 
Ul, himſelf ſemper ante inſtans parliamentur : and that the 
names of ſuch burgeſſes were al vwrays enrolled in the rolls of chan- 
cery. | Notwithſtanding which the ſheriff of Hertfordſhire, by 
the procurement of the abbot of St. Albans, refuſed . burgenſes 
5 predictos ee arr ſeu nomina eorum returnare, prout ad ipſum 
<«,pertinuit;: &c. and therefore they pray remedy. The allega- 
tion of the — implied or affirtned, that, in all times paſt; 
as well in Edward the Firſt's time, as in the time of his proge- 
nitors, burgeſſes have been wont to come to parliament. Now 
this was a point of which ſurely the king and his council could 
never haye been ignorant. Is it ſuppoſable that they ſhould not 
know whether any burgeſſes had ſate in parliament in or before 
King John's reign or no? who was grandfather to Edward I, and 
therefore the word progenitors muſt, at leaſt, go as high as that 
king's reign. A fact of that public nature and importance, per- 
ſons of their public: character muſt certainly have been well ac- 
quainted with. If therefore they allow ĩt to have been ſo, it muſt 
needs have been ſo. And they plainly allow it by their anſwer 
to the petition. - For by directing that the rolls of chancery ſhould 
be ſearched, they ſufficiently intimate that the names of ſome 
burgeſſes, ho antiently came to parliament, might be found, and 
the only queſtion was, whether the burgeſſes of St. Albans were 
in that number? This argument appears to be concluſive, if we 
can rely upon the ee of Edward II md his 1 in that 
int n 114 bag i 8d Haid 003 hunt OY IP? 
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is certainly inſufficient. He ſays, that theſe burgeſſes of St. Albans, 


if ny had any claim to be called to parliament, had it as they 
| 24 were 
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were tenants in capite of the king. Rut Firſt; this does not appear 
by the words; for pro omnibus ſervitiis faciendis,” which he 
ern eren ſervices, may as well ſignify that they ap- 
peared, in parli in order to perform all ſervices that my 
| bo-cequired of them. They do not found their claims upon being 
' tenants: in capite only; and it is certain that many other burghs,. 
which did not hold of the crown in capite, did yet ſend'mem- 
bers to parliament, as Arundel, Bath, Wells, Bodmin, Bridge- 
water, &c. [x]. Secondly, Brady obſerves upon the words a e vo- 
« catis evocandis ſi neceſſe fit,” that the king was the judge when 
it was neceſſary. to call them. Whereas, fi neceſſe ſit refers to 
their being found to have a juſt claim to it from the rolls of chan- 
cery, or not. But, Thirdly, Brady moſt evidently endeavours to 
conceal the true ſtreſs of the argument: it lies upon this circum- 
ſtance, that the king and his council, by directing a ſearch · into the 
rolls of chancery, did grant the general allegation of the petition 
to be true (viz.) that . cæteri burgenſes regni totis retroactis 
te temporibus, tam tempore Edw. IJ, quam progenitorum ſuorum, 
«« yenire ad parliamentum conſueverunt. Whereas if there were 
never any election of burgeſſes till 49 Henry III, which was but 
fifty years before 8 Edward II, ſute all the world muſt have 
known ſuch a fact, and much more the king and his council: 
even the ſheriff of, Hertfordſhire, and the abbot of St. Albans, 
would moſt certainly have ſhewed — claim ws Ve Ie; 
if it had, been fo; but they could not do it. | (154 
STILL another argument of the like fort may be PRO Java 
tis alle: 0] this past, 2 Henry V. p. 2. Ne. 10. in which 
the commons ſay . our ſoverain lord your humble and true lieges 
+, that bee come for: the comens of your land byſechin on to your 
«. ritz wiſſeneſſe, tha fo as hit hath evere be thair libertie and free- 
« dom that there ſhould be noo ſtatute, noo law- be made of laſs 
1 than they yaf thereto their afſent, confidering that the comens 
«« of your land the which that is, and ever hath bee, a member of 
15 rose N deen as well alſenters as ee rt os tl 5 
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Trac tv. Of the Hibiquitite of the Comin: is Pailithnent. iy: 
Ir is moſt plain that the commons here aſſert that they have 
ever been a member of parliament; and can we think that they 
thould be miſtaken in a point of ſo much importance to them 
ſelves? They had then, before the abbies were diſſolved many 
idences to inſtruct them in this point, which are "probably 
ſince that time. Brady ſays, patliaments may be miſtaken, and 
gives an inſtance of one, in Richard the Second's time, that Was 
ſo about Ireland. But it muſt alſo be allowed ts be probable, that 
a parliament ſhould be well adviſed and inſtructed about a thing 
which ſo much concerned its own ws 2 and cighe z and watch 
nnn ſo ſolemnly to the king. a (OF) SPUEPIBAN 79> 
IcANNOr forbear to think, — that this adds rio 4535 
weight to the other arguments I have produced for the antiquity 
of the commons, as a part of the ſegiſlature in parliament. "Tam 
not indeed clear, that they were always there as they are at pre- 
ſent, repreſented by knights, citizens, and burgeſſes. I am in- 
clined to be of opinion, that the cities and burghs appeared there, 
by their elected magiſtrates, their aldermen and tungereves; and 
the freeholders by their ſheriffs, heretocks, and coroners; all whom 
the frecholders choſe: and it is not improbable that, befides theſe, 
the-thanes or gentlemen, ' who had a certain eſtate, perhaps five 
hides of land held of the king, might alſo have a Tight, or be 
under an obligation, to attend the great ' councils. For a charter 
of Henry I, is thus aſcribed, * teſtibus archiepiſcopis, epiſcopis, 
4 comitibus, baronibus, vice-comitibus, et optimatibus totius 
<<-regnt. Angliz, | apud Weſtmonaſterium quando ego coronatus 
_ «« fui'[ y];” But however this was, in general it ſeems to be ſuffi- 
ciently evident, that the commonalty, as well as the nobility, had 
originally, and during all the Saxon times, ſome ſhare in the legit 
lature ; and that from thence they derived the great privileges, and 
the free ſpirit, they are known * have "_ had, before the Nor- 
man Conqueſt. SIT 

Bur at the . the aw was a yoos deal ered. Wi- 
ham I ſeems to have born hard upon the cities and towns: as 
en Oe of men do not appear ta have been at that e 3-7 
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of the legiſlature in Normandy, ſo it was his intereſt, not to let 
them continue to be ſo here, becauſe he could not expect to in- 
fluence them ſo well as he might the land- holders. Many or per- 
haps moſt of the land eſtates were by him diſpoſed of to his crea- 
tures; or were, by him, at leaſt, ſubjected to a tenure which gave 
him a great command over them. But the inhabitants of cities 
and burghs were not ſo eaſy to be brought into, or made conſtantly 
to comply with, his meaſures, and therefore he ſeems to have born 
the harder upon them: and this appears very plain from ſeveral 
conſiderations. From domeſday book, we find he even doubled 
thoſe fee· farms rents which ſeveral cities had paid to the crown. 
in the time of Edward the Confeſſor. Vork, for: inſtance, then 
paid 53. hut, after the Conqueſt, 1000 Oxford paid before, to 
the king, for all cuſtoms and payments, 20 J. per annum and, fix 
ſextaries of honey; to Earl Algar 10 J. per annum: but after the 
Conqueſt it paid ſixty pounds. Wallingford, in King Edward's 
time, was. valued at 30 J. but, at the time of the ſurvey, it paid 
601. beſides the farm rents of 80. And the like was the caſe of 
Stamford, Nottingham, Ipſwich, ir Bate Kc. Several of the 
liberties they enjoyed in the Saxon times were abridged ; and they 
were ſubject to that ignominious law: of couvre. 45 , and laſt in 
all appearance their jus communæ. PE ied eg 
Fon though, indeed, William the * — a ſhort char- 
ter to London, by the interceſſion of its Biſhop, by which he 
declared, that they ſhould be law. worthy, as they were in King 
Edward's days,, and. their, children ſhould, inherit their father's 
goods, and ſhould; be protected from violence, yetait is evident, 
that they were not upon ſuch a foot of liberty as they, were be- 
fore the Conqueſt. But by degrees the ſucceeding kings, ſtanding 
in need of the aſſiſtance of the cities and burghs, did by charter 
grant them divers privileges. Henry I, Henry II, Richard i, and 
John, did ſo to London and ſeveral other cities and burghs. But 
ſtill there is no appearance that any of them were called to par- 
liament, by | repreſentatives of their own choice, till the time of 
King John. Before that reign, the parliaments ſeem to have con- 


fiſted only of the Biſhops and the greater and leſſer lay tenants in 
5 | capite. 


op 
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capite. For that the leſſer of theſe tenants were ſummoned, and 


had a right to be there, as well as the greater, may be fully neun 


by, many. inſtances. ½, The Saxon Chronicle, p- 190, informs 
us, that William the Conqueror uſed to keep hie Chriſtmas at 
Gloceſter, and that at thoſe times, præſto apud eum fuerunt 


«« omnes optimates per totam Anglorum terram; enen 


« dioceſ. epiſco. abhates et comites, thani et equites. 994 
24h, EADMER,,P- 39, ſpeaking of, the great council held at 
Rockingham, in the reign of, William Rufus, about the debate beg 
tween the king. and Archbiſhop Anſelm, ſays, that in the Placitums 
apud Rockingeham, there was totius regni adunatio. And that 
miles unus de multitudine prodiens viro aſtitit flexis eoram/ eo: 
T genibus, dicens-: domine pater, rogant te per me ſupplides fili 
« tui ne. turbetur cor tuum, &c. Qua verba dum pater comi 


«. yultu accepiſſet, inlays populi in 6k (equrndenthn>r | 


ee tet df ns re tr 
— 24 Is. 1167, Koberz duke of Normandy, being i to in- 
va the 


kingdom, King Henry I., to engage his people more 


faithfully. to. his, intereſt, promiſed them to govern. with juſt and 


holy laws: “ ed, .ubi ad ſponſionem fidei regis ventum elt, totius 
| regni nobilitas, cum populi numeroſitate, Anſelmum, inter ſe et 
regem, medium fecerunt, quantus, ei vice ſui, manu in manum 
15 „ perrecda⸗ promutterct. juſtis et. ſanctis legibueſe totam regnum, 
e viveret, in cunctis adminiſtraturum Mic UD 
,4thly, Ax theę great council. at. Northampton, under Henry, TI; 
againit Archbiſhop, Becket ;.. the. biſhops, and earls, and greater 
barons, are deſcribed, to have;gone.untg; the king, to judge Bocket. 
The biſhops defired, io be excuſed fram qudging him. ( Nee minus, 
ſays Fi itz- Stephens, i comitibus et baronibus exigit Rex de hi 
40 cu "de dignitatis — ut 5 eis et-gſſent judicio, 7 This 
25 lhews, that the vice - comites, as well as the barones minores, 
were preſent at the council, though they had no part in judgment. 
5thly, HoveDEN, fol. 445. mentions, ſome, regulations made 
in Nh the Firſt's time, about the foreſts, Pas n et 
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= <4 en archiepiſcoporum, epiſcoporum, abbatum, em ben 
«@ et baronum, et militum totius regni fag 
1 . Tus firſt ſtep that I can find to have been, mas Ward at 
mitting the repreſentatives' of the cities and burghs' to parliament; 
was the legate's ſending for the Londoners to the council of Win- 
' cheſter, in the reign'of King Stephen; A. D. 1142. They were 
then looked upon as of ſuch conſiderable weight, that it was 
thought of moment to oth and gain them. In King John's time, 
the citizens of London, having ſided with the barons; ard admit- 
ted them into the city, their intereſts were farther taken care of 
in the great charter, granted by that prince, A. D. 1215, in the 
17th year of his reign. That charter, after ſaying that no ſcutage 
or aid ſhould be taken in the kingdom, but by the conſent of the 
common council thereof, except in three caſes, and then only a 
reaſonable aid, goes on thus, Simili modo fiat de auxiliis de civi- 
« tate Londonenſi: et civitas Londonenſis habeat omnes antiquas 
libertates et liberas conſuetudines ſuas tam per terras quam per 
% aquas. Prætetea volumus et concedimus quod omnes aliæ civi- 
« tates, et burgi, et ville, et barones de quinque portubus, et 
omnes portus habeant omnes libertates et omnes liberas conſue- 
« tudines ſuas: then immediately follows, * et ad- habendum 
« commune-concilium regni de auxiliis aſſidendis (aliter quam in 
«« tribus  cafibus prædictis) et de ſcutagiis aſſidendis ſummoneri 
« faciemus archie piſcopos, epiſcopos, abbates, comites, et majotes 
60 barones regni figillatim per literas noſtras. Et præterea facie- 
« mus ſummoneri in generali, per vice-comites et ballivos noſtros, 
omnes illos qui in capite de nobis tenent ad certum diem, ſe 
% ad terminum 40 dierum ad minus, et ad certum locum et tem- 
44 pus, in omnihus literis illius ſummonitionis cauſam ſummoni- 
« tionis illius exponemus. Et fic fact fummonitione negotium 
« ad djem aſſignatum procedat, ſecundum confilium eorum qui 
4 præſentes fuęrint, quamvis non omnes ſummoniti venerint J. 335 
Sons authors have thought, that by the clauſe * et ad haben- 
6 "Ws commune men &e.” renten x following the grant 


[2] Hoty 3 p · 261. 08] Selm. in Leg. Johan. p. 369. edit. Wilk. 
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or confirmation of theſe liberties to all che cities, 'burghs; &c. 
that clauſe muſt imply a grant of a liberty for them to come to 
purliament. But that — be, becauſe them this grant muſt 
be made to all, not only cities and burghs, but all villes and ports, 
which cannot be ſuppoſed. I think it, therefore, moſt probable 
that it was ſometime after wards before the repreſeritatives of Cities 
and towns were ſummoned to parliament. In the gteat council 
held by Henry IL ar Weſtminter, it is plain enough, there were 
only the higher and 15 wer Clergy; and thoſe of che Hity who held 
of che king in Capite fe]. But yet before, in the 1th Year of 
King John, A. D. 1213, à parliament Was held at Oxford, 0 
which were ſummoned four difcreet knights for every ſhite, tog 

ther with al the Knigfits within" the King's bäitligges f. K. 5 
1236 4 parliament Was ſurntnoned to miset at alem, to 
grant the king # ſubſidy; afid the perſons b) Whol it was granted, 
— — el. abb. prior. com.” et barones, milites, et 
«liberi homines, pro fe et ſais villanis nobis conceſſerunt in auxi- 
«© Hun 30. partem 2.” cie030 4b amor 10 vo. ond 16 54s 
25 Tothepiflitmetit"of Henry III. A. D. 12 1254. were ſurkmornied 
two knights of every county, +66 chen by ft. And "the king 
tells the ſheriffs of Bedford and Bucking bunte, that the earls 
and barons, « et cxteri magnates eg, hid promiſed to be at 
London three werks after Fäfter, with horfe ind arms, in ordet to 
ante aer, Then he requirbs all thoſe within bis pvriclte⸗ 
nion, „ quf tebeht 20 Hbratz in capite” to de the fame. Aſter- 
wards he commands 4 quod præter omnes prædictos Vebike facias 
Cora concilio noſtro apud Weſtm. in quindent paſchæ, pro. fut. 
« quituor ſegiles et difcretos milites de Tearkerdbaf bed for each) 
2 quos idem comitatus ad hoc elegerin „Vice omnium et f fingu- 
« forum eorundem, ad providendg ung cum militibus aliorum 
< comitatuut, quos ad eundem diem vocati fecimus, quäle auxi- 
« lium nobis in tanta neceſſitate impendere volgerunt / tl: 1 Brady. | 
in His inttoduction, ſays this was not 4 fümmons of theſe knights 


01110 


16 parliamient; but T think his reaſons are not of mich weight. 


(e Sperm. Cod. Vett. Leg. Hay III, p. 384. wms. = (4 vo. che ris 


of ſummans Hody, p. 279. (e - Hedy, p. 318. '4 "oh Ibid. p. 341. 
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An. 10 fame year, 38 Henry III, the regents in England ſent to 
« archiepiſcopis, epiſcopis, abbatibus, pr ioribus, gomitibus, baro- 
e nibus, militibus, civibus, burgenſibus, et omnibus alis. fider 
e libus ſuis of Ireland, to haye a, ſuppliy granted: gl. And Petit 
argues from hence, that if the cires et bargenfes.,wese: chen u pant 
of the lriſh parliament, they muſt gertainly haue ben io before 
of the Engliſh, whoſe form of government was copied by Ireland, 
To this Brady anſwers, that, the firſt wvrit ſent. into Ireland, on this 
- occalipn, made no mention af. cives jet.burgenſes ; which is true, 
But this does not deſtroy the force of the argument drawn from 
the! ſecond, which does mention them. 2 GU ol i 
Is 1264, 49 Henry III, was held that famous parliament at 
e in the Odtaves of Hilary, to, which, Pr. Brady conſents 
that two Knights for each county, and two citizens and, burgeſſes 
for each city and burgh, Were ſummoned: But biſhop: Atter- 
bury [3] fays, that if ſuch a change in the conſtitution as ſummon- 
ing knights, citizens, and burgeſſes to parkiament,. had, happened 
all at once, ſome of our hiſtorians would certainly have taken 
notice of it: bich they do nat. He chinks thejal;eration was 
made. by degrees: knights and others had been ſeveral times 
called up from counties, to give accountiof grievances, &, ah 
eech on account of grants and ſubſidies, „ ana (hows 
Ix 34 Edward. I Ii itſis ſaid, that therprelates, carkss barons 
and others, as alſo the knights, of the ſhires, being meta they 
unanimouſly gave the king the thirtieth part of their goods. The 
others here mentioned, muſt have been the tenants in, capitg. It 
is probable, that they for ſome time 1 antes. 
a general ſummons, purſuant to Magna, Charta z. After warde 
finding their attendance a burden, and being capable of, voting of 
and being choſen, knights of the ſhire, they, at length, quite diſ- 
continued their atte dance: which the. great barons. liked. well 
enough they ſhould, that the diſtinction might, be 1 0 » 
IN ths reign. of Edward 1 there were ras G 
the- ſummons of knights of the ſhires, . In the. A e 


be A wait is in Brady's Introduction, p. go. - 16 Rights of — 
p. 337. = | L. Tym, B. P. « Pn 346 347+ er 4 ;vboH 2nom 


reign 
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reign two or three of the moſt diſcreet knights were to be choſen 
for each county. This was after he had ſcutage granted by ſome 
members of this ſame parliament, before theſe knights came ; and 
alſo before thè ſtat. of Weſtm. zd. Was made. In 22 Edward I, he 
ſummoned two knights; and the day following he iſſued another 
vwrit, for ſummoning two knights more. Brady obſerves, Intro- 
duction, p. 151, that the variations in the number of knights in 
this king's reign, ſeems to ſhew that the conſtitution of Parliament 
was not yet fully fixed: which, indeed, I think very probable. 
Urox the whole, I think it moſt probable, that after the Nor- 
man Conqueſt, when the feudal ſcheme prevailed more than 
had done before, the parliaments were compoſed, not only of the 
great barons, but of all thoſe: who held of the king in capite· tt 
is plain from many paſſages above cited, that the tenants in capite 
were there, and gave other aids as well as eſcuage. And theſe: 
tenants in capite muſt, ſometime after the Conqueſt, be very nua 
merous, as thoſe aſſemblies are repreſented to have been. More: 
over, it is alſo very probable, that thoſe cities and butghs,-which 
held of the king in capite, ſent repreſentatives; vrhich agrees with 
the argument from the caſe. of St. Albans : at leaſt they might; if 
they would By its being made an article in the great charter, 
that the great barons ſhould be ſummoned by a ſpecial wvrit to 
each, and the leſſer barons by a general ſummons, by the ſheriff, 
it ſeems to have been reckoned a — be ſummoned. It 
ſhould ſeem. likewiſe that Montfort, by ſummoning fome, both 
knights, citizens, and burgeſſes, who were not tenants in capite, 
might. do it with a view to have 1 #2005 0 1 attached to the 
crown than they. +» tis 790 Ac g/l 
- However this in . is tan, that even from the Con- 
queſt, till the time that the commons were regularly ſummoned to 
parliament, there were always lower kind of men, as well as the 
greater barons, members of parliament. And before the Conqueſt, 
during the Saxon conſtitution, the commons Dew pen a wy 
in "the RP ret ö nl 
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15 1 AT FRONT 1 Mick: os at 1; 9 
T 4s not my deſign to ſet ſorth an account. of all the 353 
of the royal prerogative: without mentioning thoſe. which 
give the crown an advantage over the ſubjects, as to the forms of 
legal procerdings, for ſecuring its debts, &c. I ſhall only take 
notibe of ſuch as are of chief moment towards ſupporting the 
dignity of the crown, and p any ineroachments from 
being made upon it by the people; And herein I ſhall begin with 
that part of the: royal prerogutive which regards a pesliament. 
and is deſigned to keep it in a due ſubor dination 
Ann, in oppoſition to Mr. Sidney, I muſt take the liberty to 
affirm, that, hy our national conſtitution, the cron hath fill, as 
it ever had, che: ſole right of ſummoning parliaments and; after 
they are met, of continuing, adjourning, protoguing, or diſſolving 
them. It is wonderfal that a gentleman of Mr. e 8 e 
ſhould ever have thought of maintaining the contrary. Oil 

Tnobon the king is obliged to call a new — every 

ae yewn; yot db may ſuffer it to it as little time every year as 
he thinks fit; and may then prorogue or diſſolve it, in caſe the 
members of which it is compoſed ſhould be generally of a repub- 
lican or factious ſpirit. By diſſolving it in ſuch à caſe, there is a 
chance that the nation will chuſe another of a better diſpoſition: 
ot at leaſt the cron will be ſecure that attempts againſt its legal 
prerogative will not be carried on under the name and authority of 
a parliament. In parting with this right to diſſolve the parliament 
of 1641, Charles I made the greateſt ſtep towards his own ruin: 


For if, after he had made thoſe, conceſſions he did, in favour of 
2 liberty, 


Trat 7. ihe! Royal gabe, d.. dog 
liberty, and the parliament continued to path him farther, hie had 
diſſolved them and called another, it is probable he would have 
had one leſs diſaffeRed ;- or if he had called fionerat all; the tepub · 
lican party would have had a much worſe chance for, ſucceſs. On 
the other hand, if the arown likes the!:temper of a parliament; 
it may continue it in being for ſeven years together, antl thereby 
avoid encountering with thoſe diſcontents which are ſome 
unduly, raiſed amongſt, tha people. and may have a bad influence 
upon the elections of memhetꝭ of parliament. The crown may. 
within the compaſs of ſcven years,! ſtay and chuſe its time * . 
new parliament, hen theſe diffenfidns are allayed or ſubſided. 
Bur the moſt important part of the pretogative, with noe 4 | 
the parliament, is, that the crown! hath a negative againſt paſſing 
any bills into acts; and can thereby prevent; any tlling from be- 
ooming a Jaw; to the diſheriſon or diſadvantage of itſelf. And for 
the exerciſe of this negative, the king is not obliged ta give any 
reaſons: it is ſufficient that he: judges the matter unfit! to be 
enacted. Some of gur writers, indeed, have preſumed to aſfirm, 
and others to inſinuate yery ſtrongly; that the crown is obliged, to 
paſs all bills that are ꝑreſented to it by parliament. They quote a 
part of the oath taken formerly by our kings, at their cotonation, 
as implying thus much, (viz.) . concedere juſtas leges quas valgus 
« elegerit.” And they infer the thing from a clauſe in the ſtatute 
of proviſors, ag Edward III. ſect. 6, which is in theſe terms. 
The ſaid commons have prayed our lord the king, tliat, ſith the 
| «right of the cron af England, and the law of the realtn, is ſuch, 
that, upon the miſchiefs and damages which happen to his realm, 
<6 he ought and is bound by his oath, With the accord: of his peo: 


- 


<< ple, in parliament, thereof to make remedy: and law, and in re- 
„moving the miſchiefs and dangers which thereof may enſue, 
that it may pleaſe him thereupon to ordain remedy. Upon 
which clauſe Bacon, in his diſcourſe on the government of Eng- 
land, comments thus: The rule of arking is law and counſel:: 
t unto theſe, in all prudential matters; he miſt ſubmit his 45 | 
“ment and will, as he is a king.” And ibid. Part ii. p. 176, he 

"A that, „ how a double negative ſhould yelt in the, beute of 
Dd 2 « lords, 


6! 


had been agreed to by both houſes, for the redreſs of grievances, 
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*21brds, one originally in themſelves; the other in the ſole perſon 
of the king (when as in no caſe is any negative found upon re- 
cord, but a modeſt waving the anſwer of ſuch things as the 
king likes not) is to me a miſtery, if it be not cleared by ufur. 
en pation. And even the houſe of commons, in the reign of 
William III, though they did not, indeed; g0 ſo far as to deny ex- 
preſly that the crown was at liberty to give its negative to any 
bills paſſed by both houſes of parliament, yet, in their repreſen- 
tation made to that prince, they tell his majeſty, that what bills 


or other public good, had, when tendered to the throne, obtained 
the royal aſſent, and that there were very fe inſtances, in former 
reigns, where ſuch aſſent, in ſuch cafes} had not been given, and 
theſe attended with great inconveniencies to the crown of 'Eng- 
land. But, as the houſe of lords did not join in making this repre- 
ſentation, many perſons, who well underſtood our conftitution, 


thought that the houſe of commons preſſed rather too hard upon 


the crown, in this matter. For Queen Elizabeth, at one time, 
Feb. 9. 1 597; "refuſed her aſſent to above forty bills, which had 
paſſed both houſes of parliament [A. And ſhe alſo, in plain 
and full terms, aſſerted her right ſo to do, ſuying to Sir Edward 
Cole, ſpeaker of the houſe” of commons, it is in ee, to 


aſſent or diſſent to any thing done in parliament [II. V. gb: 


Ap in Henry the Fifth's time, Rot. Parl. a Henry V Ne. 22, 
when the houfe of commons challenged it as their Tauben that 
they ſhould not be bound to any la without their aſſent, the king 
allowed it 3 but, at the ſame time, affirmed; that he was alſo at 
liberty to grant or deny what he pleaſed of their aſſrings n]. In- 
deed many of the antient-laws; being penned in the way of grant, 
or ordinance, from the crown, in anſwer? to the petitions: of the 
commons, hath led ſome perſons to imagine that antiently our 
kings made laws, by their own authority, without aſſent of par- 


liament. By the preamble to the conſtitutions. at Grately, in 
| 0 Athelſtan's time, it „ re n. in civil mat- 


[D. Townſend's Collect. p. 5 2 0 Pryune's J Plea for the Lords, p. 411 1. 
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Tract V. n i hen beg d. 10 20 
ters, lay wholly in the king: and as if the biſhops and otlien 
great men were convened only for their advice, and not to give 
any force or authority to the law [z]. nant 
Tus notion was a miſtaken one:; for there are proofs ſufficient, 
that by the original conſtitution, the great council or parliament 
had a negative on the crown, in all matters 3 or rather nothing 
could have the force of law-without the aflent of the great council, 
unleſs, perhaps, for one age after the Norman Conqueſt. But 
then it is equally clear, and indeed. more ſo, that the crown had, 
at the ſame time, a right to deny its aſſent to any propoſals made 
by the parliament, and that, without ſuch aſſent, no Jaws could be 
of force. For in the end of the ſtatute of Merton [eh, it is men- 
tioned that magnates petierunt propriam priſonam de illis, quos 
caperent in parcis, et vivariis ſuis, od quidem dominus. rex 
cx *,contradixit, et ideo differtur “ 
. Tmxovcn the king was obliged to 15 5 fe wo 10 
the public good, yet what was thus juſt and good he alone was to 
judge for himſelf; Which indeed the houſe of commons,,in King 
James the .Firſt's time, made no difficulty of acknowledging, 
They ſay, in the apology. deſigned to-be preſented to, that prince, 
that they knew their paſſing a bill could not bind his majeſty [2]. 
And whoever conſiders things rightly will allow, that this part. 
of our conſtitution is founded on reaſon and expediency, as well as 
in preſcription. For, in a mixed government, if the ſupreme 
power had not ſuch a negative, with regard to bills offered t to be paſſ- 
ed into laws, it would ſoon be reduced very low. and all authority 
would fall, by degrees, into the hands of the people or their repre- 
ſentatives. This was actually the caſe at Rome, where, though 
for ſome time after the expulſion of. the kings, the ſenate had, in 
effect, this power of a negative, becauſe no laws could be propoſed. 
to the people without. their authority, yet after ſome time the 
privilege of propoſing laws to the people was uſurped by their 
tribunes: and after this came once to be the caſe, there being, no- 
ching to check the impetuoſit of th the people, it oon carried 6 
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e it, and bote down dinbft all Wie privildyes Uf the Liars as 
4 diſtinct order, which was one great cauſe or” he ruin of that 
Pope. 

Ir was, therefore, a fit mn, in moſt of our Gothic con- 
ſtitutions, that as the crown was not allowed to make laws by its 
own authority, fo it had a negative given to it upon any propoſals 
rgade on the part of the people: and that, in order to make a fort 
of farther defence to it, another negative was alſo veſted in the 
houſe of lords. If any perſon conſiders how apt the people are, 
like a great body of water, to be put in motion, and then to preſs 
very ſtrongly upon, and almoſt bear down, every thing in its way, 
he will ſee the fitneſs of having ſuch an authority | to reſtrain and 
keep them in due bounds. 

'PernaAys it may be- thought, it is not at all preſumable, that 
the houſe of commons ſhould ever be diſpoſed to offer any bills 
that are againſt the national intereſt, or unfit for the crown to paſs: 
and 1 believe, indeed, that this cannot happen frequently: but 
that ſuch a caſe is not impoſſible, we may learn from the expe- 
rience, both of other nations and of our own. The people af 
Soha > in the application of public money, in the dectecing the 

cuſan and Peloponneſian wars: the Roman people, in voting 

e Agrarian laws, in continuing the commands of provinces to 
FOES and Ceſar, and in ſeveral other inſtances, were wrought 
upon. to act againſt, the public intereſt. . And, in our own nation, 
in the time of Charles I, the houſe of commons grew ſo fond of 
extending | their own privileges, that they actually overbore both 
the houſe of peers, and ruined the whole conſtitution. As a 
guard againſt any ſuch exceſſes for the future, a negative, both in 
the crown and in the houſe of lords, is very expedient ; and, if it be 
exerciſed 1 Me in a proper manner, it will be 4 1 be- 


4 7 
oy 


DU 


8 # "© ; 


our conſtitution. 

As to the execution of the. laws, the crown has likewiſe ks 
powers as are ſufficient, both for its own ſafety, and for the pro- 
tection of its ſubjects. There is indeed in the cities, and moſt 
other corporate towns, civil authority, in ſome meaſure, inde- 


pendant 


Trae 3 v. ti, Reyal Prerogative, #*. 9. | 2% 
Idant on a crown ; becaule, by virtue of charters granted 
them by former 2 they are authorized to chuſe 4.5 o] 
civil magiſtrates fr om among themſelves. Theſe magiſtrates, for 
maintaining, the peace, ſuppreſſing diſorders, and giving courſe to 
juſtice, can, in moſt caſes, act without any new warrant from the 
crown; and can, in ſome caſes, even put ſubjects to death without 
its aſſent []. But this authority ſeldom reaches any farther than 
their own precincts: : and their exerciſe of it is cognizable by the 
judges of the ſuperior courts at Weſtminſter, who, though they be 
for life, as has been before obſerved, yet are, at firſt, appointed 
by the king, and may therefore be reaſonably. ſuppoled willing t to ; 
take, care that the royal prerogative be not impaired. .. mt} 4 
Tux other part of the people, who do not dwell in Corporat b 
towns, is more immediately ſubje& to the juriſdiction of the Juſtices - 
of the peace. Thele officers ſucceeded to the antient conſervators 
of the peace, and were antiently elected by the people; 3 and there 
have pn ſeveral parliamentary applications that the Juſtices b 
might {till be ſo choſen : but this would have been i inconvenient ; | 
and the crown has very fitly , reſerved the er of appointing 
them, with commiſſions during pleaſure. | 
Tux writs, and other forms neceſſary to the courſe o civil 
7 4 are executed by the ſheriff, who is an officer alſo appointed 
by the great officers of the crown. F ormerly he was choſen by - 
the freeholders, but this was found. inconvenient, and ſo the; ap- : 
intment of him was veſted in the great. officers of ſtate. He 
5 the command of all the power of the county, or of all the 
civil force that can be raiſed therein, except in the ſeveral juriſ- bs 
dictions of the towns corporate: and in them no force can be 
uſed but in execution of legal proceſſes, or for refiſtance of any 
ſudden invaſion. In any other caſe, no great company of perſons can | 


appear in arms, or in any forcible manner, without a commiſſion 


from the crown. It is manifeſt rebellion (ſay the judges i in the 
carl of Effex's caſe, in Queen Elizabeth's reign) to force the king 
to govern otherwiſe than according to his own royal direction 4 


[4] See the charters of the Cinque Forts. | 
5 5/7 6h © ? - Sx, £4 100469 5 and. 
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and for the ſubje& to put himſelf into ſuch a ſtrength, that the 
King ſhall not be able to reſiſt him: nay ſudjects, by power, 
ought not to take upon them to remove evil counſellors, pretend- 
ing reformation, &c. this being levying war againſt the king: 
becauſe they take upon them royal 1 which i is againſt the 
king. | | 
Ir any do. gather together, in a way to be reaſonably ſuſpected 
or ill intentions, to the number of more than twelve perſons, the 
ſheriff, or any other of the king's juſtices. of the peace, may read 
a Proclamation to them, as appointed by an act of parliament, 
made in 1 George I; and, in the king's name, may command 
them to diſperſe; after which, if they continue aſſembled. for 
above one hour, they are, by ſo doing, guilty of felony. The 
ſubjects cannot aſſemble, eyen ſo much as under pretenſe of peti- 
tioning the king, in any great or dangerous numbers: for by 1 
Car. II. cap. 5, to preſent a petition to the king, or either houſe 
of parliament, attended by above ten perſons, is puniſhable. "ip 
No ſubject can build any caſtle, or other fortreſs defenſible, 
without heals of the king [7]. Nor can any ſubject, except in 
caſes of ſudden invaſion, or other dan ger, garriſon or hold any ſuch 


place of ſtrength, or array, or bring into the field any power of 


armed men, without the king scommiſſion authorizing him ſo to 
do. Nor can any ſubject equip or arm any ſhip of war, ſo as to act 
with it againſt any perſon, either a foreigner, or his fellow ſubject, 
without the like commiſſion. For by 13 Car. II, cap. 6, the king is 
declared to have the ſupreme government and diſpoſal of the whole 
militia of the kingdom, by ſea as well as by land; and that no 
perſon elſe, nor either houſe of parliament, nor the two houſes 
Jointiy, can lawfully pretend to diſpoſe of any part of the ſame. 
Mx. Moyle, in his treatiſe of the Roman government, ſeems to 
reflect upon this as a change i in our conſtitution from what it was 
formerly, and a change for the worſe. The wiſdom of other 
nations, he ſays, limited the regal power, by placing the ſword 
« in the hands of the ſubject, which was the beſt ſecurity of all, 


Ils Coke's ad luft. p. 1 30. Rot. Pall. 45 Edward m, and 6 Henry IV. 59. 
#4 f | and- 


N V. e, Ager Baff, . % it 


r and. was. the untient conſtitution of England, while the -power 
Loſithe millitia belonged ter the nobility: aud genitey, almaſt inde- 


«/ptadagt! che orb [// nd it uſt be acktopwicdged | 


that, in ſome other nations of Europe, the great ſubjects did, at 
vmetimes, dA as if their aws gave them the authority af the 
ſword, e proſecute their om quarrels with one! another, inde· 


pelo aequaint ue that ũt W ˙ b in France Nay, it was ſo to 
ſuch a degree, that the tenants of great lords were obliged: te ſerve 
them in war, ever againſt: the king himſelf, if he denied them 
juſtioe . But the matural conſequierices of i this pra; ice were con 
tinuat civil wars and rayages unjuſt oppreſſions, violeneies and 
ertuelties, in that kingdom, a8 long; as it Kat liberty laſted. 8 * 
I England, under ſome reigns, when the imprudent conduct of 
bur princes made theicrbwn wen, ſæutral af the great ſubjects 
took the Hike liberty. In theiſtatute of Marlbridge, 52 Henry III, 
A. D. 126, iti is ſaid, that tei pote tur bationis nuper in regno 


* indignati fuerint rebipere per dominum regem, et curiam ſuam, 
«« prout debuerunt, et conſueverunt temparibus: prædeceſſorum ip- 
«« ſius domini regis et etiam tempote ſug : ſed de vicinis ſuis, et 
, aliis, per ſ6ipſdv graves ultiones dcorridt; bt diſtrictiones / quo uſa 
que redemptiones reci perent ad voluntatem ſuam, n. And in 
the time of King Stephen und aſter, while there were many baſtles 
in England, the lords of them uſed to act with great oppreſſion and 
violence: they uſed to ſeize proviſions all about them [l. And 
when a number of the bikons thought fit) they uſed to make in- 


ſurrections againſt the cron j for which they had then grbat ad- 


vantages, becauſe their] undertenants' were, in a great meaſure, 
ſubject to thiem, as Boulainvilfiers tells us that thoſe in France 
were to their lords! But it dbes not appear, that it was eber 

gal, in Englahd, for agy fabje@ to take arms againſt the king, 


VO even” without this permiſſion '6r0eommiſſion! On the contrary, 
it is true, as by 13 Car. II. cap. 6, it is aſſerted; that the ſupreme 


9 "TY 3 7 : . ry | * * ** - 2 5 \ 4 - 10 th A ö | 3 » 

"a Moyle of the Roman Governm. p. . L. See Stat. Weſt. 

N in Lord Coke's 2d IH ft. 1290 
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government, command, and diſpoſition of the militia, and of all 
forces by ſea. and land, and of all forts and places of iſtrengthy; is, 
eee. 
majeſty. 16519 off „0%, To Attends Sci f 
Bu Ac ron, Who lived about ben 0 Henry TH, ſaith in 
rege qui recte cegit neee atis ſunte duo hac, arma videlioet cr 
« leges, &c/” Accordingly he ſays in another place, lib. i. capi 8. 
s ſunt et alii potentes ſub rege qui dicuntut barones, hoc eſta robur 
belli: ſunt et ali qui dicuntut᷑ vavaſores g vir magne dignitatis: 
« ſunt et ſub rege milites; ad mikitiam exercendam electi.? And 
Fleta, lib. i. cap. 17, ſays habet rex in manu ſua omnia jura 
ke que ad Coronam et laicalem pertinent pateſtatem, et materialem 
„ gladium qui pertinet ad: regni gubernacalum And the ſame 
appears frotn à ſtatute in the reign of Edward I, A. Dog} it 
belongeth to us! (faith: that prince) and from us, by dur royal 
ſigniory, to forbid. force of arms, and alli other force/againſt our 
peace, at all times that ve thall-pleaſe; and to puniſh, according 
to the laws and uſages of the: realm, all ſuch as ſhall oppoſes: and 
to this, the lords and commons en ue b ien gde n heir N 
Ard, always when need ſhall be. S $9 nie ub 
Ap this was but agteeable a e praiſed boſon; by 
Henry III, Who, while her was under the power of the earl of 
Leiceſter, iſſued out a ion for raiſing the militia of the 
kingdom, to reſiſt an invaſion,” He iſſued ther writs for ſecuring 
the ſea coaſts; others, that the parſons he had ſummoned ſhauld 
appear. with horſe and atms; ati London, at ſuch a;time, upon pain 
of loſing their lands and tenements 3 others, again, chat the ſheriff 
ſhould detain and! impriſon all: defaulters, and leyy money in the 
counties for the maintenance of the troops. I have, Aays Tyrrel, 
Henry III, p. 103g. been the more exactgin ſetting down, the 
ſubſtance of theſe writs becauſe chen prove the king's Power over 
the militia - in thoſe times: the king being then directed by 
Leiceſter, a popular man, ee dr eden rere the 
bounds of the prerogative ju. 


lu] There were many more wiits of this ſort iſſued out in Laras the Firſt's 
ime ſee Append. to 3 vol. of Ruſhw. Coll. p. 200. 
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Juve Croke, fays, cht, in; time; of danger, the king hath a 
power to: command all or. any perſons in his kingdom to attend, 
with arms, at the ſea coaſts, or any other parts of the kingdom: | 
and; alo, hy bis oſſicers, to make ſtay and arreſt all or any of the 
ſhips, of the merchants, or others having ſhips, or as many as, he 
pleaſeth, to go with his nayy to any parts of his kingdom for the 
defance thereof. &. Tv. Writs of this ſort were ſent, in 26 Ed- 
Ward III go. Yarmouth and. other ports, to proyide ſhips and 
maripers5 and orders were, at the ſame time, ſent to; the earl of 
Huntington and otters, nen men and guard. ** n of 
Kent. 01 Sr b een . 
Haan II, in. Pr. U Haveden,. affefied x 8 
knights tee, and every freeman of ſixteen marks yearly, their cer- 
tain; arms; and the like upon every burgeſs and freeman of in- 
ferior value; and ordained. that theſe arms ſhould be kept and 
maintained, from time to time, in the king's ſervice, and at his 
ee. Thus in like manner, Will. Cong. . Statuimus etiam, 
nut omnes libęri homines ſide et ſacramento, affirment, quod intra 
« et extra uniyerſum regnum, Wilhelmo regi domino ſuo ſideles 
NE volunt, terras et honores ſuos omni fidelitate ubique ſer- 
vare cum go, ęt contra inimicos et alienigenas defendere. Sta- 
tuimus etiam et ſimiliter præcipimus, ut omnes civitates, et 
« burgi, et caſtella, et hundreds, ct wapentachia totius regni noſtri 
« pfidicti ſingulis noctibus vigilentur, et cuſtodiantur in gyrum, 
e pro maleficis et inimicis, praut vice · comites, et aldetmanni, et 
t præpoſiti, et balliyi, et miniſtri noſtri melius per commune con- 
e cilium ad utilitatem regni providebunt. Statuimus et firmiter 
præcipimus, ut omnes comites, ot barones, et milites et ſervientes, 
det univerũ liberihowines totius regni prædicti habeant et tencant 
. << ſe ſemper bene in armis, et in equis, ut decet et oportet, et quod 
« {int ſemper prompti et parati ad ſervitium ſuum integrum nobis 
«« explendum, et peragendum, cum ſemper opus adfuerit. Statui- 
mus etiam et firmiter præcipimus, ut omnes liberi homines 
«« totius regni prædicti ſint fratres conjurati ad monarchiam noſtram, 


[u] Ruſhw. vol. ii. p. 196. Append. 
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et ad tegnum noſtrum pro viribus ſais et facultatibus contra 
« inimicos pro poſſe ſuo defendendum, et viriliter ſervandum, et 
«« pace et dignitatem noſtram, et eoronm hoſts; integram obſer- 
« vandam. And even the Saxon latys ſpeak, very often, of pre- 
ſerving che king's peace; and of perſons who had'tands or chat 
tels, and were obliged to furniſh ſo many men, of ſo much money, 
ad regis egreſſum [&]. Thus * ego Hthelſtanus rex derlaro, quod 
«© inquiſiverim, quod pax noſtra pejus bſervetur, quam, mihi 
« placet, vel quàm Gteatanles dictum erat: et ſupientes mei 
«© dicunt, quod hoc nimis dia pertulerim · j. bas. neigt 
From cap. 35. of the laws of Edward the Confeſſor, Fit: de 
Heretochiis, it appears,” that thoſe officers; Mh had ſome com- 
mand over the military forces, under the king; Were indeed halen, 
one for each county, in the full folkemote, n the freeholders; 
but then they were choſen ad conducendum exercitum comi- 
« tatus ſui, juxta præceptum ' domini regis, al honbrem et utili- 
«© tatem corone regni pridicti, ſemper eum opus adfuerit in 
«© regno.” Sir Henry Spelman ſays, that William the Conqueror 
firſt ſunk! this office of the herctocks into hat f ffie cats. 
Tux king can faiſe What number of men he tRinks fit in an) 
cafe of danger ? he cannot indeed keep them up for any time, 
without conſent of parliathent; and in this reſpect the prerogative 
is Gel y tempered. But this right which he has of Jevying forces, 
and which no ſubject has, are things certainly very expedient for 
the publie ſafety. King Charles I had reœaſon tb contend that the 
diſpoſal of che militia was hib right: and the parliament, of 13 
Car. II, did well to reſtore it to the crown; not only às it was 
ar antient, but an expodient patt of the prerogative; and ſb it con- 
tinues to de at pteſent : ſo that the crown is competentiy guarded 
againſt inteſtine eommotions. ni: ies i nene, 
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"HE. power of taking; war and peace, with regard, to fo- 
reigners, is veſted wholly in the crown : for though it may 
bis very true, that our kings have often conſulted their parlia- 
ments, upon ſuch occaſions, yet this has been only from the con- 
ſidetation of the ſupplies requiſite to carry on the war; and not 
that the right of determining either war or peace is not wholly i in 
the crown, as Dr. Davenant, in his Eſſay on war and peace; has 
endeavoured to prove: for that the crown has this right r 
in itſelf, our beſt lawyers and antiquarians have allowed. 

SMITH, de Rep. Angl. lib. ii. cap. 4, ſaith Rer. reginave, 
„ ſummam pacis bellique denunciandi poteſtatem habet. 
« indicit-: pacem aut inducias rurſum paciſcitur vel ſuo vel concili 

« ſanctioris arbitratu. Sir Walter Raleigh, Maxims of State, 
5 3, ſays, that monarchies are of two ſorts, touching their 

&* power and authority. Firſt entire, where the hole power of 
cnainisg all ſtate matters, both in peace and war, doth, by Jaw 
and cuſtom, appertain to the prince i as in the Engliſh kingdom, 
„ where the prince hath power to make war, leagues, and peace.“ 
Lord Chief Juſtice Coke, in Calvin's caſe; ſaith, that che king only 
hath power to make war and peace, The king may conclude 
upon war or peace, without calling his great council r 
ſubjects of England cannot do it without the king . 
IN 4 Edward III, the commons petitioned, that the king would 
enter into certain covenants and capitulations with the duke of 
Brabant; in which petition alſo there was ſomeuthat aſſerted about 
money matters. The king's anſwer was, that, what concerned 
the monies, they might handle it and examine it, but touching the 
capitulations and peace, he would do as he. thought good. And 
even the houſe of commons, in Toes the E irſt $ time, — 48 tht | 


7 


la] Ruſh. a ii. p. 552. 
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to the royal authority, and to that 'only, it n belongs: to ſive 


on peace and war []]. 

Tux majeſty and dignity . crown at home is not leſs pro- 
vided for: it has the greateſt reſpect and reverence paid to it. 
The king is ſerved upon the knee, and the law has made it honour- 
able for the greateſt lords to ſerve him and his family: evety one 
is obliged to ſtand uncovered in his preſence, and even in that of 
his chair of ſtate [5]. The law conſiders his perfon-as ſacred and 
inviolable, fo that only to imagine or intend his death is high 
treaſon, when this intention appears by any overt act, though, in 
other caſes, yoluntas non repatabitur pro facto.“ The law con- 
ſiders the king as incapable of doing any wrong, of any infamy, 
lacheſſe, negligence or folly ll. If there be any inſtances of mal - 
adminiſtration, the fault remains whollhy upon his miniſters; who 
may indeed be called to an account, by parliamentary or other 
legal proceedings. But the character and perſon of the king him- 
elf, in the eye of the law, remain wholly uncharged ; and while 
that has its courſe, no focible: wait can be ee . 
* or his authorie x. n ens 
Toben moſt of the antient crown manors are now W 
70 ſtill the king has a revenue ſufficient to maintain the ſplendor 
of his court. Our antient kings, ſays Forteſque, in his difference 
between abſolute and limited monarchy, were poſſeſſed of a fifth 
part of all the lands in the kingdom, except thoſe that were in the 
church. And the author of the royal treaſury computes, that the 
improved value of the lands that were formerly in the crown, 
would be worth above a million ſterling per annum; though, in 
Henry the Sixth's time, it was repreſented to the commons, that 
the revenue of the crown was but 5000 /. per annum, and 
the expences of the houſehold itſelf amounted to above 24,000 /. 
per annum. But there is now a fixed revenue ſettled on the king, 
by parliament, for life, of 800, ooo J. per annum, iſſuing out of 
the cuſtoms, exciſes,. and other funds; _ vil rather afford a 


1; 


[a] Doven. Eſſay on Peace _ War, p. 204. HOU Db Smith, de Rep. 
Angl. lib. ii. cap. 4. (e)] See Finch del Ley; apud Sheringham Royal 


ſupreme, p. 34. ſurplus, 


Tract v. f the Royal Provogathibi W 1 0 ix 
ſurplus, than fall ſhort of that ſum c1whichyif-itiſhouldever/doy 
yet it is to be made good to the king by parliament; bn 0g 126 


Axp in order to his rewarding his well. deſerving ſubjecte, the 


law has made him the fountain of honour, not only of the leſſer 
degrees, but of the peerage itſelf; which, without any controul, 
he may beſtow on whatever perſons he thinks fit. Some authors 
have inſinuated, that this part of the prerogative, as it hath been 
of late exerciſed, hath been a kind of uſurpation; for that an- 
tiently, and by right, the crown ought not to make any peers, 
without the conſent of the other peers [4]; but this is certainly a 
miſtake, , , Te. | N IO DLAI BEN 44 ob4 +. 8 * l 
 InsTzAD of the antient means of rewarding its dependants, by 
the grant of wardſhips, marriages of heireſſes, and the like, which 
were, as hath, been already obſerved, very burthenſome and op- 
preſſive to the nobility and gentry of England, the crown has, at 
preſent, great numbers of honourable and profitable places and 


preferments in its gift; not only thoſe that were formerly in the 


crown, but many more, ariſing from the funds, and the increaſe 
of property in the kingdom, ſince the revolution. In a word, hx 


itſelf, or by thoſe whom it appoints, the crown has the grant of 


all places of truſt and profit, as well. eccleſiaſtical as civil and 
military. dr 4H 11% 38 ei aht of ien bent 
Ix the conferring of biſhoprics, the crown is no longer em- 
barraſſed, as it formerly was, and as ſeyeral of the popiſh princes 
now are, with the intervention of the pope; who muſt grant his 
| bulls, without which a biſhop cannot be . conſecrated, and will 
therefore have ſome intereſt in the new, biſhop, as well as his ſove- 
reign. Nor is the crown under any, check from the choice of its 
ſubjects interfering with its own. Its ſole conge d'clire is effectual. 


For though its letters patents of leave to the dean and chapter of 


the vacant ſee are only, in general,” a warrant to them to chuſe a 
perſon devoted to God, and uſeful and faithful to his majeſty 
and his kingdom, yet by his letters miſſive thereto joined, he 


names and recommends ſome particular perſon, to be choſen. 
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biſhop of thit'fce : and the cha pter is n. not at liberty to refule the 
perſon nominated,” or to chuſe 2 without incurring tlie 
penalties of the ſtatute of præmunire: nor will this refuſat, $i & 
they are even willing to ſubmit to thoſe pen: 
Fot the perſon ſo nominated muſt be conſecrated by the arch⸗ 
biſhop or biſhops, commiſſioned to do it, under the ſame penalty: ? 
fo that it is properly in the power of the king only to . a 

perſon be choſen x biſhop, and to veſt hin with bat temporalties, 
and particularly with his peerag „and à right to fit and vote in 
the legiflature, as a member of t ebe peets; by which means 
the crown may have an opportunity to form a conſiderable intereſt 
in that houſe : and the king only can tranſlate biſhops from one 
ſee to anothet. And as the biſhops have 2 great authority: over 
the clergy, the king may by their means influence theſe lattet. 4 4 
No has he this influence only from èreation of biſhops, . but 
from that alſo of temporal peers, whom he may make at any time, 
and in ſuch number as he thinks proper: for this power our con- 
ſtitution has entruſted to the King's fole diſcretion. | There haye 
indeed been ſome miltmurs, of late years, with regard to the exer- 
kiſe of this power; and Tone perſons, as T have already obſerved, 
have infinuated, or almoſt affirmed, that the crown has not long 
had it in the manner it has at preſent. For that antiently the 


20 were all made in 1 and with the conſent LE a | 


dete, about the -e nature 575 the feudal conſtitutions i L 
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or be made Guse the conſent of the 2 peers. For which 


he quotes Hottoman's Franco-Gallia, where the paſſage , indeed, 
in the Engliſh tranſlation, does fay ſo much. But in Ty ori ginal 
it is, dea c Pares curtis five" curiæ feudal j jure, We 
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[e] Thus ſays the author of the Enquiry into the manner of RPA peers. The 
author of the Lex Parliam. p. 22. 24. St. Amand, in his Eſlay on the Legiſlature, 
p- 463; 171. and Tindal, in his notes on Rapin's Hiſt, vol. i. p. 157. 
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« creari, niſi pro collegio, i. e. in preſeuce of the college (for 
thus Livy) “ laudati pro concione omnes ſunt [ FT not with their 
conſent. Thus a copy- holder muſt be admitted in court, or in the 
preſence. of other copy-holders, though, their conſent be not te- 
quiſite thereto. And, in fact, it is plain that in France and Ger- 
many, from which countries we. copyed, with regard to our dukes 
and earls, theſe honours were conferred by the ſole appointment 
of, their kings and emperors. Thus Greg. Tur. lib. vi. cap. 26. 
« Igitur-pervaſis Chilparicus 5 Francis ſuis, noyos comites 
«;ordinat.”.. And Fortunatus, lib. x. cap. 23. Ad ER 
comitem Burdigalenſem (apud Alteſerram, p. 13.) line 
ͤCreviſti tandem quod debebatur, amice; 1 "yy WY 
Ante comes merito, quam datus eſſet — — 
66 + Judicio regis valuiſti creſcere jude, + I 
Famaque quod meruit regia lingua dedit.” 8 
idem ad Ligoaldum Comitem, lib. x. cap. 2222. 
Rex Childebertus creſcens te creſcere * 21 | TX 
0 a 6 Qui 1 modo dat comitis, dat ſibi dona ducia.”.. Kos ig e 
a he like was done among us in England: ee certainly 
made earls, when thoſe dignities were only officiary, as they were 
in the Saxon times. Regum eſt (ſays one of our Saxon kings) 
« conſtituere comites et duces [gj · And there are many inſtances 
wherein they made and removed them, without any mentioned in- 
terpoſition of the witena-gemote. King Alfred gave. the earldom 
of Merchland to Ethelred, who married his daughter Ethelfleda [4]. 
William of Malmeſbury, p. 71, ſays, that Edmund Ironſide, upon 
marrying the widow of the earl of Northumberland, deſired that 
earldom of his father King Ethelred. And the ſame. author, 
p. 83, ſays, that “ proinde ſi ſubditos velit, Marcherium filium 
AElgari iis preficiat rex. Rex Edw. Confeſſor in iram promotus, 
«« dimiſſa regina, theſaurum ſuum et terras ei (i. e. comitiGodwino) 
« abſtulit, deditque Othorii conſultatum Daveneſcire et Somerſete 
« et, Dorſet. Algaro vero filio Lefrici dedit comitatum Haroldi (4].” 
- SPELMAN, | in-Vit, Gulielm. Cong. p. 286, ſays, that “ comi- 
cc tatuum enim nulli, tum (7. e. in the Conqueror's time) jus here 


[/] See Cooper's Diction. 4 in voc. Pro, le Saxon Chron, p. 49. 


my Selden's Titles of Honour, p. 650. [i] Hen. Hunting. lib. vi. p. 356. 
F'Y « ditarium. 
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ditatium. Sed prefedti, qui-comites dicebantur, officiarii-erant;' 
iet magiſtratus a rege ad arbitrium dati et ſemoti, prout illi hodie 
« .quos comitatuum appellatmus locum tenentes.” The Conqueror; 
in imitation of what was done not long before in France, by Hugh 
Capet, made the earldoms in England, at leaſt to his on fol- 
lowers, heredivary : but ſtill the right of conferring them remained 
wholly in the crown. Henry I, created Richard Redvers: * in 
_ «6 c6ortitem Devonite tertium denarium annui exitus ejuſdem comi- 
« tutus ili concedendum conſequentet creavit[#];” The em- 
preſs Maud created Robert Fitz-roy earl of Gloceſter; and Milo 
earl of Hereford. Her patent to the latter, which is thought to 
be the oldeſt now extant, may be ſeen in Selden's Titles of Honour. 
BrAcToN, Who lived about Henry the Third's time, ſpeaking 
of Comites, who are alſo called Conſules, ſays, '<< Reges fibi tales 
s affociant ad conſulendum et regendum popula Dei, ordinantes 
« eos in magno honore poteſtate et nomine. And even the re- 
citing part of an act of  parliament- acknowledges this power [I. 
«« Pro eo tamen quod hujulmodi creatio ducum, ſive comitum ad 
ſolum regem pertinet et non ad parliamemtum.“ The com- 
mons, in 50 Edward III, requeſted the lords that they would 
make prince Richard of Bourdeaux, grandſon of Edward III. 
ptince of Wales. The lords anſwered, that this laid not in them, 
but in the king only, io ef! d to nn —_ Pome to be 
mediators therein ll. 0 gong 
Tus authorities Wi Luſficient to prove, that this right is 
not only at preſent ſettled in the crown, but is fo rightfally, ac- 
cording to the antient conſtitution, and to be exerciſed at the ſole 
diſcretion of the king. Theſe honours, which at firſt were tem- 
porary, are now always conferred for the life of the party, and 
their right heirs, and often for their heirs in general. And bilhop- 
tics, which; in Edward the Sixth's time, were alſo taken « durante 
« beneplacito,” are alſo, very juſtly, for the life of the parties who 
have them: and the cafe is the ſame with the judges, and others, 


who Dold their places by patents, 46 quam diu ſe bene gefſerint.” « 


4 Salden s Titles of Honour, p- 680. | £7] St Amand 5 ; Eday, p. 178. 
3 Cott. Abr. p. 123, 11. | 1 
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But moſt of the great civil offices, and all commiſſions military, 
are only durante beneplacito regis :” ſo that upon any perſonal 
offence, or ſuſpicion of ill conduct, which the — may know., 
though he cannot make it appear in a courſe of law, he can dif 
charge ſuch-unfit perſons from his ſervice; and, by his power, he 
can keep all nnn. the bounds of due reſpect and 
conſtant attachment. 

Ax the king may nat only reward wnll-defanion both, but 
alſo pardon thoſe who have committed criminal actions, with ſach 
circumſtances as ſhould in reaſon recommend them to. mercy. 
To remit. the puniſhment. of thoſe. who offend. of malicious wick+ 
edneſs, and are likely to do the ſame for the future, would be 
againſt the intereſt both of the public and of the king himſelf. 
But there may be caſes of ſueh who offend ignorantly, or inad- 
vertently, or through paſſion, or who have been caſt by prejudiced 
juries, or by the utmoſt rigour of the law. And theſe it may be 
not only the intereſt of the public to pardon, but the king may 
hereby gain an intereſt in the hearts of his ſubjects, by exerciſing 
mercy. And therefore our conſtitution hath ſettled. this high pre- 
rogative in the king. Legg. Edwardi, p. 201. No. 18, « Jam fi 
«« quiſpiam rei capitalis reus popoſcerit regis. miſericordiam pro 
« foris/ facto ſuo timidus mortis vel membrorum perdendorum, 
ce poteſt ei lege ſuæ dignitatis condonare, ſi velit etiam mortem 
% promeritam.” And the ſtatute 9 Edward IV. chap. 2. ſays a 
« chaſcun roy, per raiſon de ſon office, il appent à faire juſtice en 
«« execution des leges; grace en granter pardons,.&c.” The king 
can both remit the penalty and pardon the offence, not only in the 
caſe of miſpriſions, treſpaſſes, contempts, and other ſuch „ 2B 
but alſo in the caſe of felonies, murders, and treaſons : and this not 
only before the party has been indicted. or attainted of APs but 


afterwards. 
I i true, chat the king 8 pardon i is not pleadable to an im- 


peachment of the houſe of commons, for treaſon. or any other 
crime; and that, in the caſe of murder, there are ſome ſtatutes 
that ſeem to put ſome meaſure of reſtraint upon this prerogative. 
In 2 Edward III. chap. 2, it is ſaid that, whereas offenders have 
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been greatly encouraged, becauſe charters of -patdon have been ſo 
eaſily granted in times paſt, of man -ſlaugh ters, robberies, felonies, 
"NE treſpaſſes againſt the peace; it is ordained and enacted, 

que tiels chartres ne ſoient pas grantees, lorſque en cas où le 
« 'roi le peut faire par ſon ſerment; cet affavoir, en cas ou home 
tu autre ſoi defendant, ou par infortune. And 4 Edward III. 
chap. 13, it is ſaid, becauſe divers charters of pardon have been 
granted of felonies, robberies, and manſlaughters, contre la 
« forme de Vetatat; fait a Northampton, contenant que nul home 
« ryaveroit tiels chartres hors du parlement, par ount les meffe- 
« ſours ont eſte plus eſbaudiz de meffaiſe, fi eſt accorde qve- meſme 
« le eſtatut ſoit deſore garde et meyntenu en touz pointz. And 
again 14 Edward III. cap. 15. it is aſſented, eſtabliſhed; wy ac- 
corded, that no charter of pardon of the death of a man, nor of 
other felony, ſhall be henceforth granted to any man, but in caſe 
where the king may the ſame do, faving the oath of his crown, as 
it is contained in the ſtatutes made before this time. From whence 
it has been imagined that the king was, by wes 3 diſabled 
to pardon murder, out of parliament. 10: 

Bur the contrary appears from 13 Richard It. cap. I; for the 
commons having complained, that treaſons and murders, and rapes, 
were commonly done and committed; and the more becauſe 
charters of pardon have been eaſily granted in ſuch caſes: the ſaid 
commons requeſted our lord the king, that ſuch charters might not 
be granted: to whom the king anſwered, that he will fave his 
liberty and regality, as his progenitors have done heretofore. But 
he grants that no charter of pardon for murder fall be henceforth 

ranted, unleſs the ſame murder be ſpecified in the charter. Hence 
therefore, this act, by ſaving the king's regality and liberty, and 
expreſſing how the pardon of murder ſhall be granted, eaſily im- 
plies, that the ing my 2 n = ſuch a Poon with this 


condition. 
Loxp Coke, indeed, fays [u]. that the intention of this a; of 


13 Richard IE. Tap: Ty "WM not that the king ſhould grant a par- 


I] 15 Inſt. p- 236. 6 cap, 105, of pardons. 
don 
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gon of murder, by expreſt name in the charter; but becauſe the 
| whole parliament conceived that he would never — 
name, for the cauſes aforeſaid; therefore that proviſion 
was made. But this gloſs is plainly forced and unnatural; and 
there was no occaſion to diſpute this till after the Revolution. The 
practice indeed has been for ſucceeding kings, in their grants of 
"2 pardon, to diſpenſe with this ſtatute of 13 Richard II. In the] par- 
don, granted by King James I to the counteſs of Somerſet, for 
murder, there is a clauſe of non obſtante to this ſtatute of Richard 
I, or to any other ſtatute-[o]. But the ſtatute of William and 
Mary, taking away from the cron all diſpenſations with acts of 
parliament, led ſome lawyers to think that the crown cannot now- 
pardon murder. But it was, with very good reaſon, adjudged other- 
wiſe, in the King's Bench, 3 William and Mary [p]; and the king's 
pardon was allowed without a er of wenn ſo ins: the 
king can now pardon murders. 
In every caſe of murder, indeads the next heir may. 1 an ap- 
peal, vhich the king cannot bar; the perſon charged with it, even 
though he has been indicted and acquitted of it at the king's 4 
yet may be tried again upon the appeal, and if, in that trial, he be 
found guilty, the king cannot pardon him, becauſe the penal 
ſatisfaction which the ſubject is to have for the death of his near 
relation, is ſuppoſed to be an intereſt belonging to the ſubject; 
and it is a maxim in our law (Bracton, lib. iii. fol. 132, apud Coke 
zd Inſt. p. 236.) that © non poterit rex gratiam facere cum injuria 
« et damno aliorum. Quod autem alienum eſt, date non poteſt 
per ſuam gratiam. For this reaſon. likewiſe - the king- cannot 
pardon upon an appeal for robbery, rape, or mayhem. Nor can 
he patdon/'a ouiſance : nor coſis; due by a ſentence in the ecele- 
fiaſtical courts. 
Bor where the ſujeck 5 js not ae aa the e in- 
cured would be ſolely to the benefit, of the king. in thoſe caſes he 
can pardon- However, in onder that the validity ol the pardon 
may be known, muſt ya wy an, pd N in due manner ; 
+42 rl: bn * 11 2011 
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that ia, it muſt have an expreſs mention of the crimes cmmitted. 
and of the proceedings that have been bad upon them, via. in- 
ditement, conviction, or the like, that it may not be preſumable 
that the king was deceived : and the -parddn muſt he pleaded be- 
fore the courts of juſtice | where the culprit is tried. Ia theſe 
caſes the pardon will hold good; and though, without expreſs, 
words for reſtitution, it will not reftore- the forfeitod goods and 
lands, yet with ſuch words, it will reſtare * and will even 
roſtore A man to his credit and character. & 24: 919411 + ett 
Wuxu a man has been attainted brad of 8 
be reſtored in blood again but by act of parliament ; but, hy the 
king's pardon, the iſſue which has been born to him after his at - 
tainder will be rendered capable of inheriting: ſo. that upon the 
whole this is a prerogative capable of being exerciſed very much 
to the benefit of the ſubject. Moreover every man in oſſice, and 
every other man, if required, is to take a ſolemn oath of allegiance 
to the king; and not only fo, but likewiſe an oath of abjuration 
aire n (mms and pray e eye . T to . 
crown of Great Britain. | 
By theſe great Waben 4 bee e 
other advantageous ones of leſſer moment, that might have been 
mentioned, the crown is enabled to ſupport its majeſty and dig- 
nity; and will, if any prudent meaſures of conduct be obſerved, 
de able to obtain generally both the reſpect and affection af its 
ſubjects, and thoſe of the two houſes of parfiament. And, in ſuch 
a caſe, it will be able, if not to do ſo much harm in the world as 
abſolute princes can do, bree to = as en nee pre 
oy! ean. 
Now this is the fituation- which wiſe men ave | chought the 
hn for princes to be in. Diodorus Siculus tells us, that 
tiis regibus (olim) neque judicandi, neque pecuniam con- 
« gregandi, neque puniendi quemquam per ſuperbiam aut iram, 
« aut aliam injuſtam ob cauſam lieentiam permiſſam, ſed veluti 


% privati tenebantur legibus, neque id ægre ſerebant, exiſtimantes 
6 Pee . 7 ok beatos fore [g].” And that ow good + Has 
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as well-as-courtier, Sit: John Forteſcue ſays, that the. power, of. 

« an abſolute prince is attended with much more difficulty in the 
execution of it, and with leſs ſecurity both to the prince and to 75 

the people ſo that a wiſe prinoe would not with. to change the 
political form of government for the abſolute [-. 
Mons mu de Fenelon, late archbiſhop of Cambray, though he 
was himſelf born under an abſolute goyernment, could not forbear 
expreſſing his ſentiments to the ſame. purpoſe, He obſerved, to a 
perſon hom he thought to have ſome. concerns with his kingdom, 
les advantages qu il pouvoit tirer de la forme de government de 
ſon pais, et des Cgards qu'il devoit avoir pour ſon ſenat. Ce 
* tribunal, ne peut rien ſans vous. N'etez. youz aſſez puiſſant. 
Vous ne pouvez rien ſans lui: n'etez vous heureuz d'avoir les 
«« mains liez quand vous voulez faire je mal, et d'avoir un conſeil 
4 ſupreme qui modere ſon authorits[s] E « 

_ IT is our happinels, at preſent, to have a Net of that en 
fition which Monſieur de Cambray recommends. Te truly de- 
ſires to be eſteemed. and loved, as well as ſubmitted to, by his ſub- 
jects: and bath given proofs ſufficient of this diſpoſition, by 
never having made any wilful breach upon the laws. His known 
bravery, and true greatneſs of ſpirit, do wh not tranſport him into any 
Allies or excefles hurtful to his people: in which, as he has copied 

after his royal anceſtors, ſo has he the pleaſure to ſee the ſame 
noble, benevolent fpirit in all his family. And the divine,Provi- 
dence, having made this family ſo flouriſhing in the number, as 
well as in the aimable qualities of thoſe who compoſe it, ſeems to 
bara made ſo far a; proviſion for the laſtingneſs of our felicity. | 

lx theſe circumſtances, one would: hardly think it poſſible, that 

nn perſons) ſhould be diſaffected to our preſent (eſtabliſhment, 
under the preſent family; 1 mean from a principle of regard for 
the public welfare of this nation. But as there may ſtill be ſome 
who are not | latisficd, as to the juſtioe, er rightfulneſs, of the 
F grounds upon which it ſtands ; Iwill, therefore, give a ſhort ac- 

count of the grounds upon which they, oppoſe, and we vindicate, 
the law fulneſs of our. preſent civil eſtabliſnment. 


I De Laud. Leg. Angl. cap. 36. {1 Vie de Fentlon,'p. 1793 
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HE acer ies 10 our eſtabliſhment. a+ ties the revolu- 
tion was founded on ſuch an oppoſition to the prince, then 
on the throne, as was contrary to natural reaſon, and yet more plain- 
Iy contrary to the Chriſtian religion; and was; on theſe accounts; 4 
tranſaction never to be juſtified, and conſequently could not give a 
right to thoſe who found their title upon it; eſpecially as the 
throne was, at firſt, and has ever ſince been, poſſeſſed in excluſion 
of the next heir, and of others nearer in blood to the abdicated 
ptinee than the preſent poſſeſſor is; which excluſion is contra 

both to the divine law, and to the law of England. 

I po freely allow, indeed, that natural reaſon not only — 
obedience to civil governors, when” they act in purſuance of their 
great truſt, but ſtrictly forbids any oppoſition'or reſiſtance to them, 
even when they act againſt it, ſuppoſing that the ends of civil 
government, according to the polities of the country concerned, 
can be obtained by ſuch: ſubmiſſion to their government. For, 
conſidering, both the lad effects, viz. murders; oppreſſions, devaſ- 
tations, — that uſually and naturally are produced by ſuch re- 
ſiſtance; and as well the ſacred nature of the authority violated 
thereby; it muſt plainly appear, that when it is not neceſſary and 
juſt, it muſt be a very heinous crime. Plato compares thoſe per- 
ſons who reſiſt thoſe goyernors, in ſuch a caſe, to the Titans; who 
were ſaid to have rebelled againſt Heaven. And it is certainly 
true, that civil government, and thoſe who adminiſter it, ought to 
be conſidered, conformably to the ſentiments of many other an- 
tient writers, as well as the ſacred ones, as being derived from 
the ſupreme being, and having its authority from him. For he 
has put mankind into ſueh circumſtances, or they are in ſuch at 
leaſt at preſent; that civil government is neceſſary, in order to their 
ſecurity and happineſs in ſocial life. Therefore that Being, who 


certainly intends the happineſs of his creatures, muſt be ſuppoſed | 
1942 to 


man ene Ne, Proigation , 827 
to intend that they ſhould live under civil a. And to 
this purpoſe he muſt be ſuppoſed to give the civil governors a right 
to take away the lives of their ſubjects, when their doing it is he- 
ceſſary in order to preſerve or contribute to the welfare of, civil 

government: which right they could not haye without his per⸗ | 
miſſion. And by his Providence, which either influences or pers 
mits all things which come to paſs in the world, he ſometimes 
raiſes men to the meet of nations, and Tuppory them in 
thoſe poſts. 

Is all theſe reſpects, we allow. that civil governors, and theit 
government, may be ſaid to be under the immediate influence of 
the ſupreme being and that it was deſigned by him for the g 
of mankind. And from hence, $i it follows, that ſubjects 
are bound to yield all ſuch ſubmiſſion to their governors as will be 
neceſſary to the ſame purpoſe. But that it is the divine will, that 
ſubjects ſhould never, in any caſe, oppoſe or reſiſt their governors, 
even. though they make the moſt unjuſt and tyrannical uſe of their 
authority, we cannot juſtly conclude from any of the conſidera- 
tions, which have been mentioned, relating to the divine origine 

of civil government. 

Fon, in order to make theſe concluſions juſtly. upon. thaſe 
grounds, it muſt either appear that nothing leſs than an obligation 
to. abſolute ſubmiſſion and non- reſiſtance can, make civil govern- 
ments effectually anſwer the ends for which the ſupreme being 
deſigned them; and therefore that he will have no reſiſtance ever 
practiſed, in regard that it would be repugnant to the ſafety or 
welfare of the governed ſociety: or it muſt be ſuppoſed, that 
the ſupreme being does, out of mere regard to the ſafety and dig- 
nity of the governors only, without any regard to the governed, 
forbid theſe to reſiſt in any caſe. 

. BuT this latter ſuppoſition cannot poſſibly be true: for the di- 
vine power could not make mankind for the benefit or luſt of a 
few only; for there is no reſpect of perſons with the creator; he 
created all alike; and, therefore, muſt principally deſigu the good 
of the many, i. e. of the governed. And if this be certain, then 


there cannot be any ground to ſuppoſe that the ſupreme being 
G g forbids 
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| forbids reſiſtance in all caſes; becauſe ſuch a prohĩibition would, 
in ſeveral caſes, quite defeat the ends for which government was 
inſtituted. For ſuch is the corruption of human nature, that 
princes may, and do, in ſome cafes, make the generality of their 
ſubjects very miſerable : they may kill, torture, raviſh, plunder, 
&c. or allow others to do it. Theſe miſeries may fall actually on 
a large number, and the fear of them may reach to all, and render 
them miſerable. Now can it be ſappoſed that a being of infinite 
perfections, who inſtituted government for the welfare of the go- 
verned, can be unwilling that ſuch a miſerable people ſhould free 
themſelves from ſuch grievous circumſtances, which their princes 
are highly unjuſt in bringing upon them : even when it can be 
done with much leſs damage to the public than it actually ſuffers 
under ſuch a tyranny ; and when the reſiſtance neceffary in order 
thereto may probably contribute to put things upon a regular and 
good foot again, and may produce a reformation of the prince? 
ſuch a ſuppoſition ſeems viſibly inconſiſtent with the divine per- 
fections, and with the end of government. And, on the con- 
trary, it ſeems moſt agreeable to the perfections of the ſupreme 

being, who inſtituted government for the happineſs of mankind, 
that when this end is defeated, in a great meaſure, by the fault 
of their governors, who have no right at all ſo to act, and this ill 
conſequence can plainly be prevented or remedied, without any 
great harm, or even with good to the public (as in ſeveral caſes it 
may ;) I ſay, it is then moſt agreeable to the perfections of the 
ſupreme being to ſuppoſe, that he is willing, and even deſirous, to 
have ſuch diforders corrected in every ſociety, be it greater or leſſer; 
and that regularity, right, and happineſs, be reſtored : conſequent- 
'Iy the people have a right, and are-even under an obligation to 

do it. = 
THz only argument, of any weight, that I have ever ſeen againſt 
this reaſoning, is, that if reſiſtance ſhould be allowed by the ſu- 
preme power, even in the caſe here ſuppoſed, namely when it will 
be for the public good; the conſequence will be that the gene- 
rality of mankind, who are always too partial to themſelves, are 
apt to > Judge amiſs of things, and therefore inclined to ſedition and 
| rebellion, 
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rebellion, will often break out into them, hen there is nd d 
cauſe-for them; by which, diſorders frequently happening, civil 
ſocieties will, in fact, ſuffer much more harm, upon the whole, 
in conſequence of a liberty of reſiſtance, than they will have good 
from it, in ſuch caſes as I have at firſt ſuppoſed, which will hap- 
pen but rarely: and therefore it is juſtly to be concluded, that 
the ſupreme power, who intends the benefit of mankind in gene- 
ral, and makes ſuch regulations as may tend to promote it upon the 
whole, muſt diſapprove reſiſtance in all caſes whatſoever; becauſe 
this diſallowance will tend to do the moſt good, or at leaſt to pre- 
vent the moſt miſchief upon the whole [J. 3 
Bu r, in anſwer to this argument, I muſt obſerve firſt, that the 
ſuppoſed natural, or neceſſary, conſequence, upon which the argu- 
ment is chiefly. built, is by. no means ſo certain as to bear the 
weight that is laid upon it. Or, in other words, it is a falſe repre- 
ſentation of the diſpoſitions and conduct of . mankind, to lay it 
down that, if reſiſtance be ſuppoſed. lawful, and be actually prac- 
tiſed by them, in any caſe whatſoever, for the public benefit of a 
ſociety, they will, in conſequence of this, be incited to reſiſt, very 
often, when it will be to the great miſchief of the public. The 
hiſtory of ſeveral nations proves manifeſtly that this repreſentation 
is not true. Inſtances may be given of nations who, though they 
have always thought reſiſtance lawful; and have, upon ſome great 
occaſions, practiſed it, and even founded their polities upon it, yet 
have afterwards, for a long ſpace of time, been very obedient to 
their governments, and quiet under the. 1 
Tuts was antiently true of the Romans, who, though they 
_ baniſhed Tarquin the Proud, whoſe; oppreſſions they could, not 
bear, and formed another ſort of government, and were afterwards 
perſuaded that they might lawfully reſiſt their goyernors: if they 
proved tyrannical, yet they were the moſt ſubmiſſive obedient peo- 
ple in the world to their lawful magiſtates, as Mr, Boſſuet himſelf 
acknowledges: and, for more than five hundred years, they had 
no Civil wars or bloodſhed, on- that account, among them, The 


ay L.! See Eſſay ſur Governm. Civ, P- 64. 69. | 1 
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Spartans were much in che fame diſpoſitions : and the caſe was 
the Lame in the kingdom of Arragon, in which a right of reſiſtanoe 


was expreſſively wen and other inſtances of the like | kind 
might be produced. Indeed men ſeldom riſe into rebellions 
againſt their povernors, unleſs they are provoked wy * n 
ances and oppreſſions. 

Aa, 1 mosT obſerve, that woc men, bo Fl diſpoſed 
as to be feditious and rebellious without cauſe, would be fo, whether 
it be ſuppoſed true that the ſupreme Being diſallows reſiſtance in all 
caſes, or not: for their way of thinking will generally, be that 
reſiſtance is lawful in ſome cafes; or, whether they think fo or 
not, they will practice it: the reaſonings of others to the contrary 
Will have very little influence to reſtrain their rebellious humour. 
This will be, in all caſes, clearly owing to their fault, and not to 

the examples or reaſonings of others, in either way, of Wa - 
neſs of reſiſtance, or the unlawfulneſs of it. | 


ſtion then muſt be, whether it is foppolable that the 


Tux que 
| Uivine power difaftows reſiſtance, even in thoſe caſes here it 
may do eminent good to the public, only becauſe others, through 


their own fault, will praftſe 5 it in caſes where it will do harm? 
Or, in other words, whether the ſupreme power will oblige ſome 
people to fubmit to irremediable miſery; for want of reſiſtance, 


which, in their cafe, might produce public happineſs, only be- 
cauſe wicked and corrupt men will reſiſt, in other caſes, to the 


public miſchief? When, at the ſame time, it is true likewiſe, that 
whether he diſallows refiftance in all caſes, or . yu N 
fact, thoſe wicked! men will practiſe it. 

Iocourxss this conduct appears to me inte tw be belle we 
Ft "oiight not to impute to the Deity; and what he certainly does not 
"uſe in ſeveral caſes, where there is a parity: of reaſon for it. It is 
4 80 that the divine power does permit men, in civil ſocieties, 
go to law, for the defence, or recovery; of their -ſeveral:intereſts ; 
Arch: it is equally viſible that bad men do, in fact, very often make 
uſe of this liberty to do a great deal of miſchief: muſt it be, 
therefore, ſuppoſed that the divine power will allow no man to 


defend, or recover, his right? plainly not ! In like manner, bad 
2 men 


Tract v. Qf the Repal Tur anne, . 231 
men make very ill uſe of the liberty of going to war : they make 

it 5 much more miſery, than good to mankind, upon the 

whole... a But does it therefore e 2 the ſupreme Being wi 


got have any men war in 4 "good becauſe bad men wil 


actually 
ance Wi 


as 4 + 


ar. 
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Wee of others. e | 

Turk is another ill 1. ede 1 0 70 wil —— upon the 
ſuppoſition that reſiſtance i is, in all caſes, unlawful, ſuppoſing that 
doctrine to be grounded on the realaning here lately uſed. Which 
is, that this reaſoning. will extend to prove, that even in Sparta, 
or in Arragon, or the moſt limited governments, the executive 
Power muſt never be refiſted, even though, in the conftitution of 
the government, , there, be an expreſs condition that ſuch reſiſtance 


may be lawfully : made: ſuch a. condition there was in the Arra- 
gonian goyernment, and ma be in others. Vet ſtill this reaſon- 
ing will be of force, that, If the peop ple be allowed a liberty of 
;reliſting e in any caſe, they may, and will, probably uſe it in others, 
When it will do harm to che public. Ergo, they muſt never be 
allowed it, in any caſe: ſo that this reaſoning will quite defeat, 
and render uſeleſs ſuch conſtitutions of government; and will, in 
A firt!e time, make all govertiments abſolute. Which conſequences 


-6ught' not to be admitted: We reaſoning" proves too much, Mayo 


ir 1s wrong. 
” Upon the whole, if we Anbei conſult g 4 upon 


this queſtion, of the lawfulneſs of reſiſtance, in ſome caſes, we 
ſhall find it evident from thence, that it is allowable, under-thoſe 
Iimitations that I at firſt put it; (viz ) that from the conſideration 
of the terrible ill conſequences that may attend reſiſtance, in ſome 
Tun private ſubjects dukt md — 8 e be wer of one, 
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or. a few, to enter upon reſiſtanee to princes. But that, . the 
injuries ere grievous and general, j tending to the ſubverſion of | 
ve. government, &c. _ then the e of 1 people may 
o it. | 
| Tags are the dictates af natural” feats; ; od thts reaſonings 
are not contradicted, but rather confirmed, 'by divine Randa; : 
this agrees with natural reaſon, in making the meaſure of the 
rights of princes and ſubjects derived from the act of men. Some 
indeed have imagined, that God made Adam, and after him Noah, 
unlimited, univerſal, and abſolute monarchs: but the grants 
made by the divine power to them, in the Scripture, do by no 
means import ſo much; or, indeed, import any civil authority. 
They are no more than a grant of dominion over the inferior crea- 
tures, and of parental authority over their own families. And 
even if they had conveyed any civil right of government, that grant 
would now be wholly inſignificant: becauſe it is now utterly un- 
known who are the eldeſt deſcendants from thoſe original mo- 
narchs ; ſo that the ſupreme Being muſt, even upon that ſcheme, 
be ſuppoſed to leave the choice of civil governors to human acts. 
And this ſuppoſition ought the rather to have place, becauſe our 
Saviour, who could eaſily have diſcovered the right heir, according 
to the patriarchal ſcheme, did not think fit to do it: but, by his 
whole conduct, ſhewed plainly that he intended not to make any 
alteration in the meaſures of civil right or obedience... He avoided 
making any poſitive determination about. queſtions of this nature. 
When the Phariſees aſked him an enſnaring queſtion about Cæſar's 
title, he declined entering into that diſcuſſion, by ſaying < Render 
*« unto Cæſar thoſe things that be . Czſar's. (whatever they are) and 
« to God the things that are God's.” As if he had faid, I will 
not take upon me to be your caſuiſt in theſe matters of a political 
nature. Conſult, as you ought, the reaſon of things, your national 
lavꝰs, the tranſactions between you and the Roman emperor, &c. 
and from thence determine what things are Cæſar s, and accord- 


ingly give him what is his right. 
Nox did his Apoſtles any more preſcribe the bree meaſures | 


of the obedience or ſubmiſſion due to civil governors. They do 
indeed 


* 
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indeed make preſſing general exhortations, ahee 8 would 
obey and honour civil magiſtrates, as being the ordinance of God: 
and probably in ſo doing they might have a view to the Roman 
emperors, But their intent was not to determine either the law 
fulneſs of the title of theſe princes, or the particular meaſures of 
ſubmiſſion or obedience due to them. It was chiefly to oppoſe 

a notion which then prevailed among the Jews, and from them 
among many even of the Chriſtians, that no obedience or ſub- 
miſſion: was due from themſelves, Who were the children and, peo- 
| ple of God, to heathen ; magiſtrates. Of this notion, and prac- 
tices ſuitable; to it, among the Jews, eſpecially the Phariſees and 
Zealots, we _ dancer mee in Joſephus's Antiquities; and 
de Bell. Jud. 442 127 “ krimi {7 —_— 
AND though vos 4 — better — of Chriſtians were not in- 
fected with ſuch notions as theſe, yet we ſee that, even in the 
apoſtles time, there were many Who had a wrong notion of the 
liberty obtained by Chriſt for his followers. There were ſome, 
as we find, from St. Peter, 1 Epiſt. cap. ii. 10, and from St. Jude, 
ver. 8, who carried this point ſo far as to ſpeak evil of dignities, 4 
and to deſpiſe government. Which occaſioned the exhortations 

of ths got ee that My ſhould not uſe their nn for A, cloke e 


. vants of God, would — all men, * — the 2 * nk 
« God, honour the king.“ That to theſe ſentiments and diſpoſi- 
tions of ſome Chriſtians, the apoſtles had a particular view, in their 
exhortations, is viſible from the manner of them; and farther 
likewiſe from they n of hs antient fathers of the church 
upon ther: | 1275: 92 Ye. eh mt; 1 | | 
 - CHRYSOSTOM, in 23 Hows: ep; as Rom. 74. that. ; a pane? 
fame had been. ſpread abroad, which charged the apoſtles with ſe⸗ 
dition and innovation, as if they had directed all their ſpeeches and 
actions to the ſubverſion of the common laws. St. Jerom, 1 in his 
comment upon Titus iii. 1, has theſe words concerning that-pre- 
| cept. * Propterea editum puto, quia Jude Galilæi per id tempus 


i dogma vigebat, et habebat plurimos ſectatores. Origen, lib. ix. 


in ee ad Rom. ſays *« ordinat quidem per hæc Paulus en 
| % Dei, 


: 


«4 oF Weng g@TgSrwry. Pact: 
Dey tniWilavai'pinciybusepoſtitiburtiventi germaper 
eulen Heiraten vits opus juſtiti et pictrejs cxcroedt, 
„Si enim ponamds: verbi gratia, eredentes Ch riſti . poteſtatibus 
aufs culi non ie ſubjectos tri betta non reddere, m tigalis pen · 
stare, nulli tiefem, hols honoretm deſtrre, »hec 
#i?feRtornm et principum mei ito in ſemotipſos arma converterent ? ' 
And chat this as the viewr of dhe apoſtles, werare ell informed 
from a muchi more antient witer 
- InznAbvs; in his fifth book againſt here ſtes, thas the following 
paſſage. Sicut ergo in principio mentitus eft diabokus; ita et in 
en fine menticbaturdicens, « Hæc omnia mihi tradits ſunt et cui volo 
nden ex? Non enim \ipſerdeterminavir +Hujus feculiregna, ſed 
Deus. Regis enim cor in manu Dei eſt. Et pet Salomonem 
git verbum, · Per me reges regnantꝭ et potentes tenant juſtitiam: 
ge per me prineipes exaltabantur, vt / tyranni pe meregnantitorram.” 
Paulus autem apoſtolus in hoc ipſum ait, Potoſtatibus fublimĩ- 
14 tibos ſubditi eſtote Non eſt enim pbteſtas niſi a Deo: que 
i nutem ſunt, a Deo diſpofitæ ſunt. Et ĩtetum de ãpſis ait: · Non 
enim ſine cauſa gladium portat, Dei enitn ininiſter eſt: vindex 
in 4ram ei qui male operatur. Quoniam autam non ho de 
14 angelicis prineipibus dixit, quo modo quidam audent exponere, 
ed de ĩis quæ ſecundum hominem ſunt poteſtates, ait : Prupter 
1 enn Penditis, miniſtri enim Dei ſunt in hoc ipſum 
e tleſervientes. Hæc autehs Dominus rp ot4 rh 
14 quod a diabolo — tributorum autem exactoribus j 
f te nega proPetro, dari — ——— 
hoc ipſum deſervientes. It is evident that there wore Chriſtians, 
in the age of Irenæus, who thought that the ſeculan magiſtrates 
then in the world were not ordained of God, but of the devil, 
band upon that account refuſed to obey thema to which wrong 
-potions of theirs, the apoſtle had (mos reference in his exhor- 
4Ations'to'obedience.” | 5 097, 0 457% , LUO E241: 1614 
Now if this was the kale, then there 11s-no-ftaſan to);preſs the 
texts ſo far as ſome have done, as if the apoſtles had intended to 
carry the duty of ſubmiſſion further than natural reaſon had done 


before, and to enjoin abſolute ſubmiſſion, in all caſes, to the moſt 
tyrannical 


Tres TP Pogo To 
tyrannizal princes. The other view! in-fiificienti v9 anſwer. the 
force of their extiortations ; and will beſt ennnoct the.Gveral perts. 
of. that famous thirteenth chapter to the Roman. 
Tux chief angument by which the patrons.of abſolute; fybmiſſion,- 

_ inallcaſes, deducethat duty fromthe New Taſtament it dhe con- 
kderation:that the apaſtle muſt har o been ſenſible chat the cegning.. 
Noman emperors were, at. chat time, perſeeutors, and therefore he 
muſt have had a view to them. And. if they were to he ſubmitted 
to, then certainly the worſt of princes ought neveti at any time, to 
be oppoſed. But to this I ſay, that when the epiſtle to the Ro 
Was written, the reigning canperor did not patſecute the Chaiſtiabs. 
They lived in a tolerable meaſure of; quiet Origen expreſly ſuyt 
Non hic de illis poteſtatibus, quzi petſccutiories inferunt · dei. 
<'Quijs enim dicendum eſt: Deo obedire oportet, magis quam bomi« 
nibus. Sed de iſtis communibus dicit quæ non want p. ri · boni 
t·operis, ſed mali a 3:24 11s Hd ot n αν / ,b 
Bor, ſay the objectors farther, tiwugh we ſhould) allow that 
menen At the time hen the epiſtle)was written, 
yet the apoſtle could not hut knou/ that ſueh would hottly enſues 
F muſt deſign to guard and fortify Chriſtians againſt 
them. To this I. anſwer; that no one ought to preſume u hat the 
apoſtles ought to have done a they might have ſeveral good rea- 
ſons to ſay nothing of this matter, but to leave Chriſtians to theit 
natural nations of right, and of their duty, in this point. It is 
ſufficient that We account for that they did ſay, without having 
recourſe to this: ſuppoſition, © Beſides, it is evident that St. Paul 
did not intend to place this caſe of perſecution in their view ; be- 
cauſe he did not give them inſtructions caltable 10 it. This duty 
of abſolute ſubmiſſion, in all caſes, to all prinoes, and in all coun- 
tries; being a point of morality quite new to the greateſt part oi 
the world, at that time, the apoſtle would certainly have hoth 
plained, and preſſed it more particularly and forcibly than, he 
dath, if he had ment it as a duty knoumþention all Chriſtians 0.7 | 
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Aer, thirekdre; nidithe? oth of w yo 
ed for upon — — then 
10 niban this we! may conmhals that the gwfpel hathi Het müde 
ar aketatoh iv this point} frötm what the lighrof abturilt ref 
mighe have diſcovered to! be our duty: whith is io ſubrmit av ſer 
a, the laws of the ſbciety; of vhν we are members; cvnſidered 
with the publie gol do oblige us and to reſiſt when 
56! is nece dae for "as 6: do ic; witly begurd-th che me publie 
0 on 09 oHliqe art nνν . 36 eit of 1 . baloeꝗqo od 
"Now theſ being tire true meaſures by which Chtiſnans onght 
to vegulute their ſubtniſſſon, the oppoſition made, in this nation; 
to King umes H and the ſotilemeni fabſquent'to 36, m f 
thenet be-ſufliciently Jindified:'"-Pharvubtiappyiprincedi@:norgnly 
violdte partioular laws of gréeat „but he dſcoveret: x 
ſettled reſolution to ſubvert the chief part of the divit: confiitarion 3 
ind, by deſtroyidg all — fubjets liberties, 
t make himſelf am abſdlute monarchs! And if this: had beem corn 
paſſed by him, the nation vbuld mb only Habe left! eheir eil 
Hberties, but would; ar the fame rime, have Been roll ted undeb a 
ffagery, yet more grie vous tothe pope of Nome. Ring mes had 
ms utmoſt zeal to gain that point, and muſt have-conipaſſed it by 
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tide Were coming! upon them, the nobles and: people hud jut 
cauſe to take all proper meaſures to deſencd their vights which 
when they did; by calling over the pride of Orange to protect 
them, the king, feating to abide the ſcrutiny into his cod that 
would be made by u free parliament, and the ſecurities theywwould 
oblige kim to give againſt the like for che future, deſvrted the 
midne, and left the nation deſtitute of all governmieng and likely 
to run into confuſion. Ih this caſe, the peers; the gentry, and the 
body of ihe people Had certainly a right to provide for their own 
ſecurity and peace. And as it was viſible, that theſe could not 
be hoped m_ from a Prince” of his Uiſpolit zen bord religion, there- 
fore 
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Bur here perhaps it will be ſaid, that though Chriſtians in gener, 
ral might not be forbidden, either by the law of teaſon or by the, 
Soſpeli to reſiſt their princes, upon ſuch an occaſion, yet the! lays 
of England, which, were in force before the Revolution, did make. 
all kinds. of: reſiſtance to the king unlawful. The acts of 12 and 
13 Charles. II, which. yeſted the militia in the crown, declared, 
that neither any. perſon, fingle, nor the parliament coleftiycly,. hal 
any right to takę arms againſt the king, or ngainſt thaſe-who were, 
commiſſioned by him. And to this purpoſe a declaration Was ge- 
quired to be made by every porſon who. bore any office. /: Napp 
whatever cighits the praple of chis nation might have.otheryuſe, 
had, they were then diueſtad of them, hy their own at. % 
Tia. which olhjectiann I anfiwer, that it was well known Weg gp 
or intruduce an arhitrary government. At deſigned to dave the 
ſubjects o their cixil rights; and ptivileges, without a:right/of 
deftnding them, are of gery little ſiguiſicancr. lherefote ãtumaꝝ 
he concluded. that the patliament did not intend to forbid ſuch aa 
defence as was neceſſary to ſecure them againſt the illegal attempts 
when: dhe bill was debated in the houſe of commons, ſollicitor 
Finch allowed, that by the king's commiſſion, which ,was not toſbe 
reſiſted, was meant legal commiſſion- And, in like manner, it is 
to be ſuppoſed; thaty when the k ing is not to be reſiſted! he muſt 
act acdrding to law, orf not very! prievoully againſt the public 
goodu and this being ſuppoſod, thoſelaws abhoyementioned did not 
nabe any great alteration in ithe· queſtion before us. ith 
Bux flit had;been'rertainzthatthe intention of the lau was b 
forbid all parſons ta. defend themſelves, even when the king. and 
thoſe: commilſioned by him, thould aẽt the moſt illegally, and 
aof t dhe conflitution, I ſlould then male no ſeru- 
ple to affitm that the law vd have been null in itſelf ? ſince st 
i not ſuppoſable that the peaple af England ſhould: hayerauthgy 
ized their repreſernatives ta conſent to a law that would virtually 
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Of the ue, Hereditary Right, and the Broaoh off it, oy tbe Set- 
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Gon perſons may object chat; though the Revolution was 
rightfully made, as far as the ejectiom or excluſion of Ning 
James II, yet the hereditary right to the \crown:ought to have been 
ſtrictly adhered: to. And as this was not. done then, nor in the 
ſubſequent ſettlement, which has taleen place at preſcnt; therefore, 
fay, this ſettlement is unlawful. Some of theſe objectons 
found the indefeaGble hateditary right of ſueceſſiom do the crown, 
2s they do the light to abſolute power, upon that whioh:7is\cajled 
the- patriarchal ſcheme. But I have already ſhewwn that it ig 
ſufficient confutation of this ſcheme that we cannot knows e- 
ſent. who is he neareft and right heir acbording/ to that ſcheme, 
in any one kingdom of the-world; and: therefore, it: eantiot chave 
any effect, but ia encouraging all turbulent ſpirits to male ch. 
| motions in hopes that they may get a crown, which wall, — 
caſe, according/ to this ſcheme; be their eee .. 
Now, it is not credible, that the ſupreme Powerefhor we. co 
Few fuch-a-plan/of- government, of /which;thoſe who! — — 
the governors ſhould; be utterly; unknown and Nhe would he 
naturally productive of ſo ill. effects: If the fupreme eing Had 
deſigned, that the: world ſnhould be: governad according to dis 
ſcheme: of. government, he wauld either Rave made the perſons, to 
whom this right, ſnould belong, always known N out leaſt ou 
Saviour Chriſt and his apoſtles: would haue diſeovered them, and 
have made them. known for the future. Which ſince they have 


pot" done, we may juftiy conclude this ſcheme-is-utrerly ground- 
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Ir. muſt indeed be granted, ac the general N in . 
nation has been for the next of blood to SR the thrane : and : and 
that this proximity was, in ordinary caſes, the rule ſettled | by Jaw : : 
but that this was ſuppoſed to be an unalterable rule, or to Sive a 
right abſolutely indefeaſible, F-dety ; and the contrary muſt apr 
pear to any one who is competently {killed in the :biſtory of our 
own nation; or in thoſe of the other northern nations from whom 
we deſcerided?! If, in order to throw Tome lig Sht upon 
hiſtöries, wo firſt look into thoſe of other nations, ue ſhall 
indeed that they had no ſmall regard to the royal lineage: I.myſt 
confeſs that w ſometimes meet with the mention of hereditary 
. Halfdanus Niger; cum regaum avitum et: bereditaninea 1 
depoſcvret, nomine repugnante, id obtinuit. e Stun- | 
. . Dlavotregarim ſucceſſionis jute accepit,” Ibid. Ax. 
ee poſt Ingialtum Hradæ regnum Upſalenſe 1 proſapia Inglingggum 
4% devolutum oft; priſcæ 'videlicet illius eue coatinus. ordino 
Abe ſiceedentibus, ſtirpibus Abid- pi 52. * Anundus, im- 
m Suioniæ fucceſſionis jure: occupavit. bid. p. 42. "Bar 
It is all as plain, thrat they did not ſo,1confine, thenuſelves/to the 
ſtricteſt proximity of blood, as not boek in upon it when there | 
Was juſt reaſom for ſo-doing./ 2 1 LO a 7M 
Wx find numeròus inſtances in the hiſtories of both the a 
| kingdoms, in which the neareſt heirs, for eighty reaſgns, as. in- 
füncy, imability, or extremely ill conduct, Were ſet alide'; "and | 
ethers of the royal — dou in their room, by tlie ſtates 
of the kingdoms; who, in ſuch caſes, always looked upon them- | 
ves to haves the right of thus acting for the gopd pf the public.” 
In abbut 400 heute, i. e., from A. D. 1048 to 1448, when che 
* Bouf& of Oldenburg firſt came to the crown; of Denmark, there 
were abbut twelve derinions from ante hereditary right of ſue- 
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not ils in blood. as That 15 85 
ab ble time among . ee Frag "er 
zeray fays [c}, © Les rois ſe pre gient toujours de la race regnan 
trois s conditions ct etoient 19 7 Es Roh of 15 | Ls nailance, yi 
1 
4 1n"unportoit pas 9 "uf at egitime, La vo Jupte du pere: et le 
«e conſentement des grandes. La dergiere ſuivoit preſgue taujgur 
4 les deux autres. And the Abbot Vertat has proved. ſufficiently 
that the Franks, thongh they had generally ſo far 3 regard to the 
heredhthey aights 2 as to.confine. their election to the royal family, yet 
they made, no deruple to foclgke the ſtrick proximity of blogd,.. 
when juſt. 5 required them to do it; hut then took... any. 
Pony of e family who ade molt likely to promate the. 
pub ig ' 1911101290 ing by 
We, are not, thereforg, h onder if the. like freedom yas. fel 
by the Saxons, who appear to have. aghered to the old Gothie con: 
ſtitption, and to have preſerped their liberties at leaſt aß much as the 
Franks, We find, accordingly, in oyr hiſtories, agcounts 0 f fren . 
quent deviations from the ſtrict proximity of blood: and | theſe, . 
made. pot in a tumultuary way, but by the great councils,, as, 
lade jure,” upon occaſions that required them., And the whole . 
nation, even thoſe perſons who pught have claimed the crown from 
that proximity of blood, acquieſced in their excluſion. . It would. 
be too long to take notice of all the deviations in the ſeveral kinga 
doms of which the Saxon Heptarchy was, compoſed ;, and, therer 
fore, I ſhall only mention thoſe in the kingdom of Weſtſex, which 
was the chief, and which came afterwards to he poſſeſſed of al 
che others. In this kingdom, from Cerdiek to Edward the. Ca. 


1 See Hottoman, Francogallia, . {9 Hiſt. Ahr. tom. i. p. 76. 
*Vertot, Diſlert. p. 17. | 
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beter, "hippsing them böte fcluden; chele eig rhitt}-thired 
” ing ze da for” of the Daniſh Hine; and, of theſe, 
there were not above two parts in three whs/when they aſcended 
the throne, were nleareſt in blood to the kings they reſpecłiveh face 
ceetded.: And 4 mu leſs number tilt bee, ſtrickly | 
the right heirs of Cerdick,” by proximity” of bios. This ny Be 
eaſily ſeen by looking upon plate Iv, 'torfi; i) in e. 
And from many of our . kiſterians it evideritly apptars, that 
many of thoſe -deviations were either made, or approved anick con 
firmed; by the acts of the witena-gemote. IT 912 Hug. 
Orr a/acknowledged; that he was choſen! a i libertatis veſtts- 
6 tuitionem, hon meis meritis, ſed ſola libefalitate veſtr#[2]. of 
Athelſtan, thougł a baſtard, arid ſo could have no title, was elecł- 
ed; and Edred way elected and preferred before che ns of Ed. 
mund his predeceſſor. Edwin was depoſed for his ill chn¹ůͤö !; 
and: Edgar elected, by the will ef God, and the conſent of the 
people. "After'the deat of Edgar, A. D. 97 5, there being a great 
difference” 'betweeti' the nobles of the tram, about electing # new 
king, ſonie fiding with Btketred; one of his ſons, 6thers with- 
Edward his other ſom: all the biſhops,  abbots;} and nobles, di- 
ſerũbled in a great ' counctl” t6 Gewerbe their right title to the 
crown; wherein they elected Edward the Elder [Fr role 

EpwARU the — — Was ratſed'$6 tlie throne by conſent! of 
a general aſſembly, in prejudice to the tight'of Prince Edward, (61 
6f Edmund Irofifide,' who had the firſt hereditary right of the 
Saxon line gl. And when Edward the Confeſſor diſpbſed6F hie 
kingdom in favout of William the Conqueror, as it is ſaid in pre. 
ference to Edgar Arbeling the right heir, our beſt kftörrafs fh it 
wüs done with the conſeiit of the nobility. ' Williany of Malter. 
biity (ſpeakirig of the expoſtulations' which Willidih duft of Nor- 
. made with" Harold, by his embaſfadors, about His taking 
the crown) fiys, that Harold returned for anſwer, De regro;. 
c pte ſumtuoſurm fuiſſe quod abſque general fenatũs et populf co 
ventu et edifto alienam in hareditate Juror” Dotto. 
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Hody fays,. chat Malmeſbury s judgment is-of great weigbt. be- 
cCauſe he wrote within n ee e ene, ten well 
{killed in their-antiquitics..,.../; , 21239 Ons 249d; watts 
| Tuns inſtances in the Saxon, : and others that winks bleed 
duced in after times, ſhew ſufficiently, that though the nation 
thought. themſelves, geacrally; bound to adhere to proximity of 
blood in the ſucceſſion of their kings, yet that this was not 
thought ſo indefeaſibly obligatory a law, but that the great council 
had a right to ſet it aſide upon very important occaſions, that re- 
quired their ſo doing for the: publio welfare. And this having been 
our original conſtitution, it was but in juſt agreement with it that 
the ſtatute was made 13 Eliz, cap. 1. that it ſhould be high trea- 
ſon to declare that the queen and parliament had not power to limit 
the ſucceſſion to he crown 53 ſuppoſing there were Juſt Arn 
ſo doing. it ick „ooh a 1 oh ebnet e141 1 
* 1B act af l of King James the Fial, in what — 
ſoe rer. it be expreſſed, yet having been made while 1.3 Elizabeth 
was in force, and not intending to rapeal it, muſt be interpreted 
in gonſiſtency with it. And ſuppoſing it was right in Queen 
Elizabeth to limit the ſacceflion of the cxown, upon good reaſons, 
the ſame might as juſtly be done by nen in "Os nn 
er ſettlement: af the Hanover ſycceſſion;-'-; - er 
, Is. it be faid that this ſtatute of 13 Elizabeth ſappols — to 
10 made by the king as Well as the parliament, whereas at the 
Revolution the hereditary right was ſet aſide by the lords and 
commons only: I anſwer, firſt, that this appears to have been 
ſeveral times done in the Saxon times; the next heir was ſet aſide 
by the witena· gemote, after the death of the preceding king, and 
before there was a new one elected. But if this had not been ſa, 
yet, in caſe. of great and real neceſſity, all ſuch forms and niceties 
of law, and even laws themſelves, ought to give way to that ſu- 
preme law, the ſafety and welfare of the whole community: for 
this is, the great point for which all laws are made. Ido agree 
chat in this nation the hereditary ſucceſſion. to. the crown, is agree 
able to law; it is for the public ſervice; and it ought to be kept 
40 inviolably, whenever it can be conſiſtently with the public good. 
4 But 


oll 


porn en — ee eee 10 ys 
ns bY Heh xd itz 
lfte fte HF De nt Nate (OR Nhe Heithet ow 
ſuch laws, can be amy lon er adhered to: the ſubſtanee tnuſt ard 
buüglit to be eter roy wil partfeulur legal. conftiturions,” made 
bflly for regular ànd peaceable times, öught te give way upon ſuch 
Preſfing e eee ee, den roger ee pre pe 
ws we muſt” and jaſtty muy kram gr. 
tir only remaifing queen Wen ze, whether, at ths Revety- 
tion in 16887 when che next heir Was an infant, if the power of 
' his fucher, whoiwas of the popiſy religion; and the next heirs 26 
m in fucedion- were all -Papifts; there was net ſuoh a neceflity 
for deviating from the order df ſiiecamen ? of, te par ths culs pore 
'SEnerally whether this- lt eircumſtanee , of the next heir to the 
et beitly of the popich religion, will not always be d reaſon to 
exclude him from ſucceeding to it? From the lnb] n prifetples | 
ef popery, and thé experfenet of miny trations in Burope; it 15 
evident, tlrat this teligion will probably lead a prince who 10 6f 
it, to endeavour t6/introduce it atnong His ſubjeocs. For che pre- 
eepts of Heir religioꝶ require chem to ds it; and they make no 
ſoruple to acknowledge it to be theiu duty, even t dd it by fort. 
Beſſuet, ' biſhop ef Meauxg whatever moderation die uffected on 
ſome oceafions, yet aſlas ti real is chere to ehẽ,)ůpt heretics 
out of the number of thoſe malefactors whom God has put the 
word inte the magiſtrate's hands in order to puniſ? The king of 
France takes an oath at his coronatioh, that Haretioos ub ebcleſid 
v denotatos exteriniinare ſtude ho. And the general dſſembly of 
3 of France Highly applauded this lute king's conduct fot 
#ecotdingly': und, in tlie preſent king's time tlie ſame af- 
re- s- deffred this prince t6 ub ſoree for ow 
putpel * ig ui bot 2 een e 21 
Ps ogy ate chte as they win 6 
id ur to engage ptihces t6 act in the fame wWuy aguinſt the 
Hefetics, fo they will generally fucceed iti ttioſe applications. That 
foclety of Jeſüis, which, fince its Wandatiet has mbſt diſtinguiſtret! 
Tet By its activity and fiery zcaf, Mas Amoſt Aways ne of its 
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fenſe of religion, is ever improving and working upon it; to ex- 
cite him to perſecute the diſſenters. If his penitent has any haurs 


of remorſe for his ſins, any inclination. to devotion or piety, theſe 
are always made uſe of to inſpire a zeal for the conxerſion of. here · 


tics, as being the moſt effectual way to cover a. multitude of fins : 


and-it.is not to be wondered if human nature, deſirous to. indulge 
its paſſions as far as poſſible,, falls eaſily into a ſort, of piety, which 
atones fof the gratifying ſome paſſions hy the exeteiſe of others; 


which, inſtead of forcing him to forſake his darling luſts, and 


have an averſion, to them, enjoins him to have a hatred; to heretics. 

sven a diſpoſition, therefore, is. not difficult to be raiſed in the 
indoak, princes; of that communion, ;, and when, it is railed,. it 
will, always be too hard for any temporal conſiderations; except 
his own intereſt, to balance. When a prince thinks he can gain 
heaven, while he has all the enjoyments of earth at the ſame. time, 
no regards. to the civil, welfare of the.gammunity, ver which he 


| — ſet, could touch him, if they did appear to him; He will eafily 


perſyaded that, though the uſe of force: may ĩmpoveriſhꝭ and 
—— his kiogdom, yet he ought to purſue thoſe methods, in 
view to the true intereſt. of his people, as well as to his wn. "af 
that no conſideration; leſs than bis own; immediate intereſt, can be 
ſuppoſed: forcible. enough to withhold him, and even that will not 
do: ſometimes tO Hu Hod 10 d dctun 611 20 fut. 
CARDINAL Bentivoglio tells ue, that Philip II ſaid, that he 
woeld rather, loſe-the- United.Provinces entirely than ſuffer. them 
to remaiti.heretical;. and ſo full of gloamy, zeal;was: the temper of 
that prince, that I doubt not but he would! have loſt, Spain; itſelf 
had the caſe been the ſame. One cannot read. without horror the 
many burnings which he made upon his going to Spain z and this 
after his confeſſor had preached in England, very warmly, of, the 


unlawfulneſs of perſecution. And this cruelty, by permiſſion: of 


the divine providence, had its effect in rooting, up Sante tie 
proteſtant religion in Spain: and his-ſucceffors,, by. the ſ ſame me- 
thods, kept it from entering again. Some of the princes of the 
houſe of Auſtria had formerly a more moderate ſpirit, but of late 
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of the proteſtants in Bohemia occaſioned thoſe commotions / which 
might eaſtly have ended with the loſs of that crown if *providence, 
for the. puniſhment of the proteſtants wickedneſs, had not per- 
mitted that terrible turn of affairs whichiended in the entire ſup- 
preſſion of their religion. And ſince that, there has been the lite 
danger of loſing Hungary, by the oppreſſion of the proteſtant ſub- 
jects there: nay ſo zealoufly fixed was the court of Vienna in that 
diſpoſition, that even during the laſt war, while they were deli- 
vered by the arms of proteſtants, they made the greateſt difficulty 
of einne terms 10 their Poon en in 
Hunga rj | 

In Sileſia. and Moravia, l biit 40 far of ihe king of 
Sweden could have induced them to reſtore the Lutherans their 
churches. And as ſoon as theit fear was over, they have ſince 
practiſed all the oppreſſions they well can, in order to extirpate the 
proteſtants in thoſe countries; and they have done it with too 
much ſucceſs; for they that, about a hundred years ſince, were 
in ſuch numbers, that Sir Edward Sandys ſays, „touching Ger- 
c many I have ſeen an old eſtimate of it, by ſuch as favoured the 
«© papacy, that, in the beginning of the reign of the emperor 
Ferdinand, there was not above one part in twelve of the peo- 
ple that were catholics, which now, in my opinion, muſt needs 
<« be otherwiſe, For comprehending in it Bohemia with its ap- 
c purtenances, I ſhould think that near one fixth part of the peo- 
«« ple were devoted that way; their number being inereaſed ani 
« perhaps doubled ſince that time, by the ſedulity of many of the 
«© prelates, and by the oppreſſions of the duke of Bavaria; who, 
ie uſing the advantage of the troubles of the proteſtants elſewhere, 
have, on their part, forced the proteſtants that were under their 
<« influence, to quit their religion, goods, or country IE. 

Tux crown of France, however oppoſite they have always been 
to the houſe of Auſtria in other matters, have purſued the ſame con- 
duct with regard to their proteſtant ſubjects. Though, in regard 
to the great power the proteſtant party had obtained there, and 
to r wpjetzied condition of their affairs at ſome: ſeaſons, * have 
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heen-phlignd to: tolerate dhe protefiants, and oven to altour. them 
ſome privileges and ſecurities | yet whenever they hava thought it 
in their power. to oꝑpreſa them, they have never failed of raifing a 
perſeeusion; as appeated in the reigns of Francis II and Charles IX, 
at which time was that deplorable Pariſian maſſacre; in which we 
ſecithenttus diſpoſition of popery towards, heretics. If tho affeQion 
which Hemy IV had for the proteſtants made! him treat them 
ſomewhat better, and the unſettled: condition of the beginning of 
the next reign occafioned theis having a toteration: ſomotimes, and 
goock words, yet Lewis XIII and his prima miniſter Richlieu had 
always a formed delign to reduce them by degrees, and in the end 
quite to extirgate them; which. deſign they puiſued with unhappy 
ſugceſs as ſoon as they had opportunity. Theilate King Lewis XIV, 
though, be had great obligations to them, for the ſhare they had 
in keeping his crown upon his head, during: bis minority; which 
obligations he: himſalſ acknowledged, and: at firſi not only con- 
frmed-the edicts of his ꝑpredegeſſdrs in their favour, but even, in 
the. maſk ſolgmn manner, declared them irrevocable yet ke was 
ſon, induced. by-eardingh; Na aarine, to! ſorm a reſolutibn of their 
utter; antirpatiun, whenever! it ſhould: be in his power. z and tlie 
means to this / puspoſe | were: concerted: with Don Lewis de Haro, 
prime miniſter of Spain, in the Nyrenean treaty. How effoctually 
they. were purſued we have had: ſufficĩentꝰ knowledge, from the 
many thoufands, one might almoſt ſay millions, of his unhanpy 
ſubjects, who, driven out oi his kingdom were obliged to beg or 
carn. their bread; thcough alli the proteſtant countries in Eurone; 
having, at the fame time, left others, who, not being able to get 
away, and harraſſed andi tormented an manner. lſs ſupportable than 
death itſelf; were obliged to abjure theiv religion. Andit deſerves 
to be remarked; that the. cab of this prince didi not extend itſelf 
only to his on kingdom: he infſuenced the duke of Savoy to per- 
fecuts his ſubjects, the poor Vaudois; declaring that, in a treaty 
which he had with that prince; and by which he was obliged to 
take arms againſt the king's enemies, the preſent Vaudoĩs were in- 
tended to be comprehended. Their being proteſtants- was ſuffi - 
cient to make them be conſidered as his enemies. Upon this 
bs ground 


ru v. ed, how Phighth G. ue 
ground he joined his troops with thoſe of the duke, kither to ex 
_ tirpate them, or to make them charge their religion, which they 

tried by alf ſorts of cus. nos wi 
Tux elector Palatine, of the Rhine, tis thewti, not long fine; 
that he did not want any incitements to this purpoſe. On the 
contrary, the remonſtrances of the neighbouting powers have not 
been ſufficient to make him defiſt from moleſting and oppreſfing 
his proteſtant ſubjects. And that this zeal for perſecuting heretics 
has warmth enough to keep itſelf alive, and even ardent, in the 
coldeſt countries, we Have inſtances in tlie hiſtory of Sweden. 
As ſoon as John, king of that country, in 1571, had embraced the 
Romiſh religion himſelf, his next courſe was to endeavour to in- 
troduce it among his ſubjects. To this purpoſe he reteives a 
nuncio from Rome, endeavours to ſet up an univerſity at Stock- 
holm for the papiſts, and poiſons his brother, who was averſe to 
it. His ſon Sigiſmond purſues his ſteps, infiſts upon churches for 
the papiſts in every city: brings in foreign troops to intimidate 
his ſubjects. However, lic makes a truce, breaks his promiſe and 
ſteals away, and returns with! another foreign army, of fix thon2 
ſand men; makes a truce again, with a promiſe of going to Stock- 
holm, but again breaks his word. Upon which the ſtates of that 
kingdom, being fully convinced tliat no truſt could be put im one 
influenced as he was by his religion, renounce their allegiance to 
him; while, at the ſame time, to ſhew their regard for his family, 
as far as was conſiſtent with' the ſtate of the nation, they offer tlie 
crown to his ſon, if he will renounce popery, but found them 
ſelves at laſt obliged to give it to a proteſtant prince, Charles IX, 
whom they could truſt. C 
To come home to our own' iſland, the queen regent of Scotland 
ſhewed ſufficiently her inclination to perſecute and keep no mea- 
ſures with heretics. And we all know what followed here in 
our own nation, upon the firſt Queen Mary's being a papiſt: how 
many bonfires of heretics it cauſed; how ſoon'it' effected thje ruin 
of the Reformation that had been carried on in the reigns of Henry 
VIIL ant Edward VI; and how it would, if it had continued, pro- 
bably hape eſtabliſtied popery beyond all poſſibility ** 1K 
$74 19 34.244 OCKEQ, 
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| ſhocked... It was in vain that ſhe made the moſt ſolemn promiſes 
to the Suffolk- men, to whom ſhe was obliged for her crown, that 
ſhe would preſerve their religion. They found no more merc 
from ber than did the reſt of the kingdom. This might juſtly 
have made King James IT to have been Jeſs truſted than he was; 
when, at his coming to the erown, he declared before his council, 
in the moſt ſolemn manner, that, though he was a papiſt himſelf, 
he would preſerve. the proteſtant religion, eſpecially the church of 
England, as by law eſtabliſned. This declaration he afterwards 
repeated, 1 in his ſpeech to both houſes of parliament, and publiſhed 
it in the moſt authentic manner. He was a prince that has gained 
a reputation for juſtice, and eſpecially for keeping his word. But, 
notwithſtanding all this, it is well known what open attempts he 
ſoon made upon the univerſities, the biſhops, and the whole body 
of the clergy ; and i in how violent and arbitrary manner he pro- 
ceeded, as far as he durſt, both in the eccleſiaſtical and civil courts.: 
how he declared too, that the reaſon of his proceeding contrary to 
all prudence, and in ſo violent a way, was, becauſe he was ſollicit- 
-ous to have. the merit of converting, the nation, and ch 
popery here before his death. | 
I THINK, here has been experience enough to convince man- 
kind, that, in general, there is the higheſt probability that a po- 
piſh prince will endeavour, by all methods i in his power, even the 
moſt violent ones, to introduce popery into his dominions. And 4 
believe no perſon will quote the inſtances of King Charles II, and 
another prince, late king of Poland, to the contrary. Mankind in 
eral are ſenſible what were the diſpoſitions of the former of 
= princes in matters of religion, and are not therefore to won- 
der. he ſhould not have engaged in an enterprize in which he could 
not but apprehend great embarraſſments and dangers. And whe- 
ther the diſpoſition of the other prince was not much the dame, 1 
leave to mankind to judge. | 
THE Pretender to theſe crowns is very well 'known to be of a 
very different diſpoſition , he has never ſo much as profeſſed any. 
diſpoſition to hear what could be ſaid of our religion, as Henry IV 


of France did, in his «diſtreſs, for that of Rome. When he was 
| 1h N 
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Landed in Seffland)bib wus fo far from doing this in any of his de- 
clarations, that he would not ſo much'as promiſe to tolerate th the 
proteſtant religion. Whether this ſtiffneſs proceeded from the in- 
fluence of the high papiſts about him, or from his own temper, one 
does not know. But from which ever cauſe it flowed, it ſhews 
ſufficiently what would be to be expected from ſuch a perſon, if he IJ 
was ever to be poſlefſed of the crown. Though, indeed, would, 
he, in view to gain theſe kingdoms, make any coneeflions in favour 
of the proteſtant religion, I could not think him fit to be truſted; 
in loch a Caley becauſe it is a determined point in the church Ho 
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of the clurch; is-not binding, g. 
Can AL d' Oſſat tells us, that Clement a vir did very be 
8 the king of France to join with Spain, for the WA of 
England; but he was anſwered; that the king was tied by an oath 
to the queen of England. To which the pope replied, that the 
oath was to an heretic, but that he was bound in another oath to 
God and che pope [#]. By which he probably meant that oath 
which, we are told, the kings of France take at their coronation, 
that they will «< univerſos hæteticos, ab eccleſid denotatos, pro viri- 
« bus boni fide exterminare ſtudebo.“ And an oath, to the ſame 
purpoſe, is taken by all popiſh princes. And it 12 wel known 
what-the reſolution and practice of the council of Conſtance Was, 
in ſuch a eaſe, in burning John Hus and Jerotn of Prague, 
though the emperor gave them a ſafe:condu&: the council inſiſt- 
ing, that the emperor could not hinder the church from exerciſing 
her juſt authority, in the punilſſinent« of heretics, whenever the had 
it in her power. 4 T2000 434 a Arts, eg 
AGREEABLE to the notions of this council was the declaration 
made by Derbyſhire, : an Engliſh Jeſuit, in Queen Elizabeth's time; 
who, being in France, and ſpeaking of Mary queen c of the Scots, 
then in cuſtody, ſaid, beſides, that all the catholics in the realm. 
4 of England were at her devotion, there were,” ſaid he, and 
thanked God, „ diverſe heretics. that were, well affected to her, 
« which was no ſmall miracle that God had ſo blinded their eyes, 
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«© as that they ſnhould be ſo inclined. to her, that in the end would 
„yield to them their juſt deſerts; unleſs they returned to the 
= catholic faith {4].” And to the ſame purpoſe ſpeaks the Letter 
(in Echard's Hiſtory) written, during the violences of King James 
the Second's reign, when the papiſts thought themſelves ſure, to a 
perſon who war entirely in with the king's meaſures, as to abſo- 
lute power in the ſtate, &c, but was a proteſtant. It is to exhort 
him to change his religion in time: and threatens him that, if he 
did not, there would be little Aiſtinction made between thoſe 
againſt the king in all his meaſures, and thoſe that were ſo in 
that paint which he moſt fet his heart upon. And that there is a 
great probability a popiſh prince ſhould in the end ſucceed in con- 
yerting the nation, I ſhall, without further realaving, content 22 
{elf to prove by two or three quthorities. 

Pore Gregory XV, writing to Charles I of England, when that 
prince was in Spain, ſays, “ and indeed you cannot give a greater 
«« conſolation to the People of the Chriſtian world, than to put tho 
prince of the apoſtles in poſſeſſion of yaur noble iſland; | tho 
„% which will cafily come to paſs, and that without difficulty, if 
you open your heart to the Lord who knocks, upon which de- 

«« pends all the happineſs of that kingdom 

FATHER d'Orleans, who wrote of the Revolution of Feglend, 
and was well able. to judge of. what relates to it, ſpeaking of the 
IM" of a popith ſucceſſor, ſays, that it muſt perpetuate it, 
i. e. the Romiſh religion upon the throne, and in time bring it 
to prevail among the people IJ. And Pere Daniel, in his Hiſtory 
of France, obſeryes, that, according, to the natural courſe of 
things, there was no doubt, but if the then king of N. avarre had 
ſucceeded to the crown of France without oppoſition, hereſy 
would have become the eſtabliſhed religion, and in time the ca- 
tholic religion would have been aboliſhed [1]. 
FRoM, the reaſons and authorities that have been here alleged, 


I take it 60 be plain, that the eſtabliſhment of popery in Ho nde 


1¹¹ Strype* s Ann, Reform. under Queen Elizabeth, vol. ii. p. 86. 
IL F. EQdleans, . __ 2 1 * hp: in Abridgment 
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of this nation' would ſooner or later, and indeed in no long time, 
prevail to introduce, either by: addreſs, or allurement, or terror, 
the ſaid religion into the whole nation. This is a) conſequence 
which is of the utmoſt importance, even to Deiſts, &c. much 
more to thoſe who truly believe the Chriſtian religion, and are de- 
ſirous to practiſe 1 it in its purity. There is another conſequence of 
a popiſn prince's obtaining the throne, which I do not indeed re- 
gard as equally certain with the former, but which is ſo probable 
as to deſerve the conſidetation of every one who loves his native 
country. It is that the ſubverſion of the proteſtant religion would 
end alſo in the ſubvetſion of our civil liberties. For, firſt, if there 
ſhould ever be a revolution in favour of a popiſh Pretender to our 
erown, it muſt be made by force. For undoubtedly, in all events; 
a great part of the nation will be firmly attached to the preſent 
royal family, and will make à ſtand on their behalf. Now a 
ſtate of war and violence continuing for any time will give great 
opportunities and pretences for exerciſing illegal and arbitrary 
power: this Lord Herbert obſerves to have been the conſequence 
of the civil wars between the houſes of York and Lancaſter. And 
a popiſii prince, ho has been educated under abſolute govern- 
ments abroad, as every ſuch pretender will have been, muſt, in all 
probability, be himſelf very much diſpoſed to abſolute or arbitrary 
power. And he will be put upon it farther by his adherents, who 
will want to have the exerciſe and benefit under him ; eſpecially 
by the clergy of the church of Rome. It is true, that in former 
Revolutions in this nation, ſome of the conquering party interpoſed 
to ſave the conſtitution, and even the clergy were zealous for civil 
liberty. And this conduct of the latter was founded in policy, 
during thoſe times, in which they had ſuch an influence over the 
people, that they could gain what points they would, or at leaſt 
could preſerve. themſelves and their intereſts. independent of the 
crewn. In this caſe, they affected to depend only on the pope. 
But ſince the reformation, and the change that has been made in 
the diſpoſitions of people in general, their conduct has been dif- 
ferent. They are every where become the inſtruments of bring- 


ing the whole power into the hands of one perſon; for getting 
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whoſe favour, or prevailing upon his bigotry, or that of his mini- 
ſters, they have a much fairer chance, than for influencing the re- 
preſentative body of a nation, to any meaſures. prejudicial or op- 
preſſive to the ſecular or ſpiritual liberties of the whole. They 
cannot eaſily make tranſubſtantiation go down, or ſit eaſily upon 
the ſtomacks of any nation, in this enlightened age: nor can 
they think of preſerving thoſe gains, riſing out of other ſuperſti- 
tious practices, where there is any freedom of canvaſſing or judg- 
ing of them, or where the people b civil nnen, __ Wales 
n a ſpirit of freedom, &c. 1¹ 2 1103 

FATHER Orleans ſhewed plainly his way of thinking about this 
matter, when, ſpeaking of King William III, and the Engliſh li- 
berties, he ſaid, that prince i eut plus du contribuer à les detruire 
«qu'a conſerver, Etant apres le prince des Gailes le plus proche he- 
« ritier du roi n]. And Sir Lionel Jenkins [o], who was very 
much in the confidence of King James II, lets us know what he: 
thought that prince would have done if, after any oppoſition to his, 
right, he had prevailed. In caſe, days he, ſuch a bill ſhould 
« paſs into a law (meaning the excluſion bill) and the duke ſhould 
« try, as undoubtedly he would, to cut it through with his ſword, 
« and ſhould overcome, he will have the ſame power to ſet aſide 
« all laws, both for religion and property; the power will be in 
« the hands of the conqueror, and certainly he will change the 
government.“ Theſe reflections, of a perſon who knew King 
James II, may juſtly have great weight, in order to convince us 
what he was likely to do, if he had continued upon the throne ; 
and alſo what will, in other caſes, be likely to happen to us, if a 
prince of that religion ſhould come to be poſſeſſed of the throne. 
Popery would be introduced; and with it flavery ; or atleaſt great 
confuſions and miſeries. Now againſt theſe conſequences it is of 
the utmoſt importance to be guarded : it is, therefore, of neceſſity 
to ſet aſide all popiſh princes from ſucceeding to the throne ; and, 
being neceſſary to the public welfare, it is of conſequence juſt. 
TOON. at the Revolution and afterwards, our nation had a 


[a] Orleans, Reval, Angl. tom. iii. p. 436. 8 le] Echard's Hiſt, vol. iii. 
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right to ie all the  popiſh branches of the * faraily, and 
to apply themſelves. to the illuſtrious houſe of Hanover; which, 
after the popiſh branches, is the neareſt in blood. They therefore 
have the beſt hereditary right; ann the ſettlement upon 
this family is likewiſe right. . 
Bur here ſome nice * will, I — no ar by hay * 
to aſk, is not my reaſoning in defence of reſiſtance, in this tract, 
inconſiſtent with, or repugnant to, the reaſoning I have uſed, in the 
former part of this work, againſt the uſe of force in matters of 
; religion And, in order to judge the better of this matter, I will 

ſet forth thoſe two reaſonings. | 

| ft, THE reaſoning againſt force in religion, as uſed i in- the for- 
mer part of this work. 
I muſt be admitted that force, properly applied, on * ſide of 
truth, might, in ſome particular caſes, be of ſervice to religion; ; 
by taking heretics out of the way, and preventing them from in- 
fecting others. But yet it is not ſuppoſable that the ſupreme 
Being 1 allow ſuch force to be uſed in any caſe: becauſe if, 
by natural reaſon, it can be preſumed, that he allows any prince, 
to uſe force on any occaſion, by conſequence all princes will be 
obliged to uſe force whenever they judge it will be of ſervice. 
But to allow and even oblige all princes to do this (conſidering that 
princes will be much oftner in error than in the right) muſt be 
greatly to the diſadvantage of religion; which, on the other hand, 
would not ſuffer. any diſadvantage, in general, but the contrary, if 
the uſe of force was not allowed : therefore it is not ſuppoſable, 
that God ſhould allow it to be uſed in any caſe. | 

2dly, THE argument that may be formed, in like manner to this, 

againſt reſiſtance to princes in any caſe, muſt be nearly as follows. 
CoslDERING men as they will be, in all times, it muſt follow, 
that if the divine power be ſuppoſed to allow reſiſtance to princes 
in any caſe, even when it might do good to the public; then 
men will actually uſe i it in many caſes, when it will do harm to the 
public: inſomuch, that, upon the whole, it muſt cauſe much more 
hurt than good to mankind. And we muſt therefore conclude, 


that the ſupreme Being, who deſires the good of mankind upon the 
KES whole, 
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whole, wil not permit chat men ſhould, by refiſting in any caſe, 
uſe a liberty that, in event, will be ſo pernicious to others, by en- 
couraging them to do it when it will be hurtful to the public: 
we ought to think, that, on the account of the ill conſequences 
which may attend it, he will not allow any men to refiſt princes at 
all. But does, for the fake of the general good we mn, unte 
them to forbear it in all caſes whatever. 

Hxxx it may be aſked, Are not theſe two argilincat exactly par- 
alle!? and, therefore, if the former concludes againſt the uſe of 
force in religion, muſt not the latter conchide as ſtrongly againſt 
reſiſtance to princes in any caſe? I anſwer, No; the agreements 
are not parallel: there is a very important difference between 
them, In the former caſe, religion may do not only as well, but 
even much better, in the world, without the uſe of force. Men 
might be happy both here and hereafter, if they endeavoured it, 
even ſuppoſing no force was ever to be uſed in religion, But, in 
the latter caſe, many thouſands of men may be often made imme- 
diately miſerable without reſiſtance. Now it is not conceivable, 
that God will oblige ſome men to continue always in ſuch a 
miſerable condition, merely becauſe, if they get out of it by re- 
ſiſtance, even when that reſiftance will not hurt the public, others 
will be encouraged to reſiſt in improper caſes. For the former 
ought not to be made and kept miſerable for the fault of others. 

Ir it be ſaid, that the general good of mankind requires they 
ſhould be fo ; 1 anſwer, that whether ſome do reſiſt, or not, their 
conduct would have but little influence upon others: the good of 
mankind will not, in fact, be much more ſecured by it. Reſiſt- 
ance will always be made by the greateſt part of mankind, when 
they are able to do it. To ſuppoſe, therefore, that God obliges 
men not to reſiſt in a good cauſe, in regard that bad men will be 
encouraged to reſiſt in a bad one, is to ſuppoſe that God obliges 
the former to continue in miſery; 1//, On account of the fault of 
others, and not their own : and 24%, When mankind, in general, 
will have, in event, little or no benefit by ſo doing. But this ſup- 


poſition is not agreeable to reaſon, or to the goodneſs of God; 
and 
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and therefore we may juſtly conclude, that God will allow men to 
reſiſt, when their ſo doing is conſiſtent with the public good. 
FARTHER, it muſt follow, from the abovementioned argument, 
that the ſupreme executive magiſtrates, even of common wealths, 
ſuch as the doge of Venice, the ſtates of Holland, &c./ are irrefiſt- 
ible, even if they act ever ſo tyrannically, But no reaſonable man 
will allow this, and therefore the aboyementioned argument can- 
not be juſtly concluſive. To ſuppoſe that the divine power will 
never have any reſiſtance practiſed, is, in conſequence, to encou- 
rage the malignity of ill princes, by their preſuming they hall 
not be oppoſed or puniſhed, on earth, for their wickedneſs. _ 

Sou perſons have maintained that paternal authority is the 
ſource of political authority; or that the latter is no more than an 
extenſion of the former to a greater number of perſons. But this 
notion is plainly wrong. For though, indeed, the former has 
often given riſe to, and been inſenſibly changed into the latter, yet 
they are originally things very different in their kinds: for the 
former extends only to what is neceſſary to the maintenance and 
education of the child, and ceaſes when he comes to years of diſ- 
cretion; whereas the latter extends to every thing that is juſtly or 
truly neceſſary to the maintenance of civil fociety, even to the 
taking away the lives of its members. Now though, as I have 
faid, this latter power is derived from God, yet the particular per- 
ſons who ſhall be at all, or at any, times veſted with it, as go- 
vernors of ſocieties, are not nominated, or viſibly fixed upon, by 
him; and, therefore, he muſt be ſuppoſed to leave it to the acts of 
mankind who the governors ſhall be, that ſhall be inveſted with 
this authority from him. 

PLATo makes a concluſion of this fort, from obſerving that 
kings among men, are not like thoſe among bees, born with marks 
of diſtinction among them. From whence, he ſays, it follows 
that the conſent of men muſt have been the original of political 
power. And he gives ſeveral inſtances of governments formed in 
this way, by the agreement of many families coaleſcing and join- 
ing together [p]; the polities, and particularly the authority of the 

[p] See Legg. lib. i. 


princes, 
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princes, were ſettled by the common conſent of the nation. And 
this muſt have been the caſe, no doubt, in many other nations: in 
which, therefore, the expreſs or ſuppoſed conſent of the people 
muſt have been the origin, and meaſure, of the right of the go- 
vernors. As much right as they have derived from the original 
conſtitution, or ſubſequent acts of the ſocieties, over which they 
are ſet, ſo much right and no more they muſt be ſuppoſed to have. 
IT is true, that free or voluntary conſent has not been the only 
even human ſource or meaſure of the ſovereign authority. Con- 
queſt has been ſo in many caſes. When a nation engages in an 
unjuſt war, and is overcome, it falls, by the right of war, into an 
abſolute ſubjection to its conqueror. And the caſe of their chil- 
dren is much the ſame. But there muſt be ſome terms of agree- 
ment, to ſubmit to peaceably, even in that caſe, before the ſtate of 
war can end [q]. However it ſeldom happens that a people con- 
tinues long in that ſtate of abſolute ſubjection. By degrees the 
prince grants them eaſier conditions, &c. On the other hand, it 
often happens that nations free, at firſt, do give up their liberties 
in ſome degree; and when this has been the caſe, they have not a 
right to reſume them again. For men are obliged to ſubmit to 
the eſtabliſhed policy under which they were born, unleſs any ex- 
traordinary oppreſſion in the prince, or other juſtifiable circum- 
ſtances happen, to give on a * opportunity to make better 
terms for themſelves. | 
IN general it may be med, that the rights of princes and 
ſubjects, in the ſeveral nations of the world, depend on their tranſ- 
actions one with another; i. e. upon compacts, either expreſs or 
ſuppoſed. The particular degrees of authority, veſted in the ma- 
giſtrates, by theſe compacts, are the meaſures of the rights of the 
magiſtrates, and of thoſe of the ſubjects. According to thoſe mea- 
ſures of right, the magiſtrates are to be ſuppoſed to have their au- 
thority from God, and ſo far they ought to be, unqueſtionably, in 
all things obeyed. And it may be right not to reſiſt them, even 
in ſome caſes when they go beyond thoſe bounds. But then it is 
not becauſe they have any authority, or for their own fakes, but 


[4] See Hale's Hiſt. of Law, p. 76, &c. 
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for the ſake of the community. However, it is as true likewiſe, 


on the ſame. principles, that when the good of the community 


may be viſibly promoted or ſecured by reſiſtance, it may then be 
as juſtly thought agreeable to the will of the ſupreme Being that 
all neceſſary reſiſtance ſhould be made. 30 5 


— — 
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FN 


Of the Dangers that may be incident to the preſent Eftabliſh- 
ment, and the Proſpect there is of its Continuance. 


er. 


Of the Danger that may befall the Ecclehaftical Part of our Eflabliſh= 
ment, from Papiſts, Proteſtant Diſſenters, and Infidels. 


HAVE already obſerved, that all human eſtabliſhments are Iia- 
1 ble to ſome dangers, that no human prudence can foreſee, and 
to others that no human power can guard againſt. If, therefore, 
I offer ſome conjectures about the probability of ſuch dangers, 
and the means of avoiding them, I would be underſtood to do it, 
not in a peremptory or poſitive way, but with a due ſenſe of the 
uncertainty of all conjectures of this ſort. 

As our eſtabliſhment is divided into two general parts, the eccle- 
ſiaſtical and the civil one, ſo it may be proper to conſider, in the 
firſt place, the danger to which our eccleſiaſtical one is expoſed, 
from any of its adverſaries, and what probability there is of its ſub- 
ſiſtence. The moſt inveterate and moſt active of its enemies are 
the papiſts, both abroad and at home; at the head of whom is 
the pope, and ſome other temporal powers, who may to this pur- 


poſe act in concert with him, and with the papiſts of this king- 


dom. I have already obſerved, that the popiſh intereſt on the 
continent has, for the greater part of theſe two laſt centuries, very 


much increaſed ; and I doubt is likely to do ſo ſtill farther, by 
ſome: 
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ſome of the German princes being turned papiſts. They have 
not, indeed, yet applied themſelves much to the converſion of 
their ſubyects, but they will probably ſoon come to do it ; as the 


maxim in Germany is cujus eſt regio, illius eft religio” 

IT is true, that, at preſent, there does not ſeem to be much 
zeal for any religion, in ſeveral courts of the continent : but this 
may, and probably will, in its turn fncceed to the luke- warmnefs 
that reigns at preſent. And there is reaſon to apprehend, that the 
indifference in religion, which has of late prevailed in ſome. pro- 
teſtant countries, and their employing ſo many popith officers and 
ſoldiers in their troops, will by degrees contribute to fpread po- 
pe among the people. And when popery becomes greatly ſu- 


erior, or almoſt univerſally prevalent on the continent, the force 

example may not a little contribute to increaſe it among us: 
for the greater part of mankind are apt to follow the multitude ; 
| eſpecially when they are conſtantly folicited to it, by very great 
numbers of miſfionaries among us, who are indefatigable, and 
{killed in all the arts of application; and, notwithſtanding our 
laws, are ſuffered to do it without danger, ſo that they certainly 
make great numbers of converts every year; and are likely to make 
more, if irreligion, or deiſm, ſhould continue to increaſe among 
us. | 
PoPERY is a religion very well fitted to prevail upon the lower 
part of mankind : and theſe converts among us are chiefly among 
the lower part of the world ; and therefore ſome perſons in power 
think them not worth their attention. They think they can put 
a ſtop to them when they will ; and, indeed, ſo they may perhaps, 
if they exert themſelves in time. But it ought to be conſidered, 
that when the lower claſſes of people become very numerous in a 
religion, they may poſſibly draw, or, as it were, force, the upper 
part of mankind into it. The Chriſtian religion was this way 
propagated; and this is much more practicable in a free nation, 
where the lower people have votes in chufing the members of the 
legiflature. And if ever there thould be a great intereſt, to this 


_ purpoſe, formed among the low people; there would not be want- 
4 7 ing 
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ing perſons of quality of that religion, or of no religion, but pre» 
tending, to be of that, who would put themſelves. at their head, 
and HE uſe of ir dern ee wealth, to promote this 
urp P | | F ods 101 
f I po not think. there! is * great > oath from this * 5 as 
yet; but I think it far from being impoſſible, or very unlikely; 
and that, therefore, ſome care ought to be taken about it. Not 
that I would, by any means, adviſe any great rigour to be practiſed 
againſt them: but they ought to be watched, and a careful and 
ſomewhat ſtricter hand to be held over them, by putting ſome laws 
in execution. This is a very juſtifiable meaſure; becauſe who- 
ever is converted to that religion becomes a certain enemy to our 
civil conſtitution. The numbers of them in every dioceſe ought to 
be at proper times returned to the miniſters of ſtate: this method 
would have ſome effect; and care ſhould, at the ſame time, be 
taken, that the clergy ſhould never wholly diſcontinue their preach- 
ing againſt popery, and that the chaplains, belonging to the land 
and ſea, forces, fhould do their duties: in which, perhaps, for 
ſome time paſt, they have been too negligent. The nobility and 
gentry ought not to keep any popith ſervants in their families. 

I $HALL hereafter ſuggeſt another thing which will have more 
effect than any of theſe; but, as that conſideration will. be appli- 
cable to other matters, I ſhall forbear to. mention it till 1 come. to 
them. In the mean time I think, that, if proper methods be taken, 
we are in no great danger from the increaſe of popery amongour peo- 
ple. The proteſtant religion, while i it bas the civil eltabhſhment 
on its fide, will always be able, to maintain itſelf here. If the 
church of England ſubſiſts, and its biſhops and clergy thereby con- 
tinue to be united, they will always be a ſufficient barrier againſt 
all the ſecret practices, and undermining arts, of poperx. 

Bor will the church of England continue to ſubſiſt upon its 
preſent foundation, confidering that it hath many other adverſaries 
beſides the papiſts to contend with? It hath the Proteſtant, Diſ- 
ſenters of various denominations ; it hath the Quakers, and it 
hath the Deiſts; and all theſe are continually undermining it, and 
may they n not ſucceed, ? May, they not render the biſhops and n 

L 1 | 
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ſo very unpopular, that they may make ſtrong puſhes to take away, 
or much curtail their revenues; and engage the crown itſelf, as 
they did in Charles the Firſt's time, to give them up? May they 
not aboliſh deans and chapters, and ſpiritual courts? May they 
not puſh at depriving the biſhops of their ſeats in 'the houſe of 
lords, and make them mere moderators, or preſidents of the clergy 
of their dioceſes ? May they not procure their tithes to be changed 
into ſtipends? And will the biſhops and clergy, in ſuch a ſtate, be 
able to do as much as they do now againſt popery? No, I own 
that they would not; but 1 do not conceive that there is any great 
danger that they will ever be brought to this. For the ſectaries 
themſelves are likely to decline in their intereſt and influence; 
eſpecially the Preſbyterians and Independents. They have been 
of late much divided among themſelves, about particular points of 
religion, ſo that it will be difficult for them to act in concert. 

THz Quakers are the moſt likely to ſubſiſt; becauſe they have 
in: but that, being founded on enthuſiaſm, will grow more 
and more relaxed till it diffolyes. - But if the diſſenters ſhould con- 
tinue to a& together, yet they will not compaſs the ruin of the 
eſtabliſhed church: becauſe the nobility and gentry will not come 
into it, and much leſs the court. They know that the ſectaries 
are, all of them, upon a levelling ſcheme ; and, therefore, though 
ſome of the nobility, have no great concern for the biſhops, or 
clergy, upon truly religious principles, yet they will be willing 
to ſupport them as barriers to themſelves. Though they may 
diſlike ſome, biſhops, at ſome particular times, yet they may think 
that others of that character may take different meaſures. They 
may perhaps come into puſhing bills againſt tranſlations, or ſelling 
of fines ; but will hardly go farther, nor will even compaſs theſe 
points. The court will be diſpoſed to protect the clergy, in theſe 
particulars; their own intereſt will lead them to do it; and, when 
they have reaſon on their fide, they may, if they do not let things 
go too far, be able to protect the _— and clergy * all ſuch 
v | 
-- $UPPo$ING, therefore, that the civil part of :our conſtitution 


continues as it is; or that the crown does not decline its power, 


4 
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I do not apprehend any great danger, to the religious or eocleſit 
aſtical part of it. Let us then proceed to conſider what likehhood 
there is, that the civil pry of: * mme will ſubſiſt in-its 


LEN ay ſtate. | $1 0207 057 Harniby toon 
' oF * 
Fo 
L erm am ©1300 ite WY 7 15 ene aum add 

- 4 a j MET EE fa 

— mmrnrnrnnmnernrmm—_ — | la WW CIO" N TEE 

- — a * mr mr oem ow . 

1 19 „„ . 5 . * n * 3 PE! uh ＋ 43 17 19 


8 EC T. . H tahnan;tt on; 


194 


of the Dangers that may, be Incidont. to the civil Part of 15 
| Eftabli ſhment, from among Ourſelves ; ; either, I , Fr om the Un- 
aue Growth of the Regal Power; or, 2dly, F ram "the. 2) 

of the Antimonarchichal Party: zdly, From Foreign ae ba. + 


ing Advantage of Drvipons ene ihe dread 


s to the alterations likely t to be made in the civil eſtabliſh 
ment, by practices among ourſelves, I have heard people of 
different, and even of contrary, opinions. Some think that 

te crown is likely to increaſe its power, ſo far as even to'become 
abſolute; 7. e. to have all the real power, either without the form 
of parliaments, or with the form of them only. Others, on the 
contrary, think that the power of the crown is likely to be re- 
trenched, to fuch a degree, as to become n en een Jr 


merely nominal. 
Tux gentlemen who have appichentfions of the former ſort, ob- 


ſerve that the crown has, at preſent, ſo much power, from the 
greatnefs of its civil liſt, by the number of preferments, eoele. 
ſiaſtical, and civil, and military, at its command, that, if proper 
applications be made on its part, it may, in no long time, have the 


liberties of the nation entirely in its power: and that, if it ſhould 
not think fit to alter the outward circumſtances of our conſtitution, 

it may, by having the parliament in an abſolute dependance, do 
every thing which it defires, as effectually, and leſs nn chan 


* * 7 ” o s 
241114 us 7 : fi: 


it could by having the power ſolely in itſelf.” © 
Now here I will content myſelf with ſaying that, I believe PR 


preſent king and his family have too much probity to defire to take 


away thoſe liberties of a people, which providence has given them. 
LI 2 But 
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But perhaps it may be thought, that this is more 
to ſilence, than eonvince: I ſhall, therefore, endeavout᷑ to 
thew, that it is not ſuppolable that a prince, who is himſelf of 
good capacity, and has a true judgment in politics, or is adviſed 
by miniſters of that character, will attempt to make himſelf abſo- 
lute in this nation, white the cireumſtances of it are the ſame, or 
in any degree like to what they are at preſent. My reaſon for 
this is, becauſe, from conſidering the true ſtate and diſpoſition of 
the people, from high to low, it is nat in any degree probable that 
he ſhould fucceed in this attemp t, if he was diſpoſed to make it. 
I do agree that thete i is at preſent, as there always has'been, in this 
nation, a {et of men Who have been diſpoſed to make the crown 
abſolute. But this never was the general bent of the nation : that 
hath at all times gone the other way. A defire to preſerve the 
great artictes of our liberty hath, always been Prrdomingntyin the 
bulk of the nobility; gentry; and people. 

 WrENEveR the crown has appeared to make, or been ſuſpe 80 
to deſigu, any attempts upon our liberties, the generality of the 
nation hath diſcovered a. ſpitit of oppoſition to it: and has not 
been quieted, in moſt caſes, till ſome farther confirmation and 
ſecurity to our liberties hath been granted by the crown. This 
any one may obſerve in the whole courſe of our biſtory, and which, 
indeed, may be ſeen from the inſtances that I have given, in theſe 
papers, of the pragreſs of our liberty. But. this ſpirit of liberty 
and watchfulneſs, againſt all attempts of the crown, was never 
more ſtrong, ot more, general, or had greater opportunities of ex- 
erting itſelf, than at preſent. The tenures, with the legal obliga- 
tions reſulting from. them, and the penalties upon the breach of 
them, and the power in the crown upon the education of their 
wards, had antiently a great influence upon many of the ſubjects, ; 
towards keeping down the ſpirit of liberty: moreover, there, was 
formerly ſome: principles very much received, and as; it were 
rooted in the minds of a great part of the nation, which, in no 
{mall degree, checked and tempered the workings of this ſpirit. 
Men were brovght a with a notion of the t leere right 
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of, our kings, and of the unlawfulneſs. af reſiſting rns 
upon any pretence or cauſe whatſ over. my 
I uxSx principles, in the reign of James I, and ſome of his ſacy 
ceſſors, were inſtilled into a great part of the people, in their 
cation; and ſinking into their minds as undoubted truths, 
though they could not command ſomes yet a great influence on 
the conduct of others, and thoſe in great numbers, as well as ſome 
of great weight. But, ſiace the Revblution, the vaſt number of 
pamphlets written and diſperſed theough all parts of the nation, 
and read even by the loweſt cf che, people, and countehanced by 
the higheſt, have not only much leſſened the influence of theſe 
principles, but almoſt wholly extirpated them out of men's minds. 
The people have been taught and perſuaded to. believe, that the 
laws: and liberties of this æingdom are their hirthright. The no- 
tions of the univerfities and! the clergy are a good deal changed; 
and the freedom of the preſs give every man i ee of im 
parting his thoughts upon this ſubjtet to the publio. 9 7 
Nov when ſuch a Ipirit/of liberty is diſfuſed de beim 
ofa nation, eſpeęially of one already poſſeſſed of lau s that fener 
every. great article of diberty, it appears ta be impoſſible that a 
crovyn, in the circurmſtances of our's, ' ſhould ſuddanly, or in any 
little time hereafter, become abſolute, without the aſſiſtance of 
foreign force. Hut if amy prſon tllinks, that by the influence of 
perferments, the operation of civil officers, and the application of 
money, the crown may gain parliaments, to ſuch a degree, that 
they may gain whatever points they deſire, not apparently contrary 
to the national intereſt; I will not diſpute this point * > 
The only points that I would inſiſt upon are theſe: vi. 
1, That the crown will not be likely to get any be to 
give up any of the great bulwarks of national liberty: though, 
even if the parliament. ſhould do that, like the parliament ſum- 
moned by Richard IL at Shrewſbury; yet the crown would not, in 
conſequence of the parliament's ſo doing, have its own. wen 
power effectually eſtabliſnead. 11 
24, No parliament will, I believe; be ſo far e. as to 


give 95 any of the eſſential points, gf great ſecurities of our liberty; 
becauſe 
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becauſe the . parliament is now compoſed'of gentlemen of eſtates, 
who could not eaſily have any equivalent for what they or their 
poſterity would ſuffer by the loſs of public liberty. There are not 
places enough of value, in the diſpoſal of the crown, to tempt a 
ſufficient number of them, nor could the crown well find money 
enough to make it worth their ewe for it would be wg their. 
birth right for a meſs'of pottage. - 

34h, Tur would recoil at the thoughts of io. deeply miag 
their poſterity and their countrymen; even if they could do it with 
ſafety. But, moreover, they woald not only fear to be reproached 
and laid aſide, for the future, by the people, but might alſo expect 
that ſuch laws againſt the plain intereſt of the people, would not 
be ſubmitted to. The nation are now generally come to look 
upon the houſe of commons as empowered to act for the benefit, 
but not for the ruine or great miſchief, of their conſtituents; and, 
therefore, if they ſhould act plainly to the public miſchief, they 
would reckon their actings illegal, and even null in themſelves. 
Their authority would be loſt: they would be only conſidered as 
five or ſix hundred men, and even the moſt profligate of men. 
The Senate of Capua was ſo; and ſo was the Cortes, at the 
Groyne, in Charles the Fifth's time: and thus was our Rump par- 
liament. The nation would think themſelyes at liberty to diſ- 
avow what they had done, and would certainly chuſe perſons who 
would reſolve to retrieve and annul it; 2 would n realy 
to ſubmit. 

Hence, e a parliament will hardly venture to act openly 
and avowedly againſt the intereſt and liberty of the people. And 
the intereſt of the nation is now ſo well underſtood, that the parlia- 
ment cannot think of impoſing upon it, in any thing which is 
much againſt the public ſervice. Formerly, this might be ſome- 
what more - practicable; before printing was found out, or when 
nothing of ſtate matters could be printed, but what was licenſed by 
the government: but now any perſon is at liberty to print what 
he thinks fit, ſo he obſerves proper decency and caution. | 

PERHAPS it will be ſaid, that the crown has a very oonſiderable 


body of ſtanding troops, ſufficient to intimidate the people, and 
prevent 
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prevent any inſurrection or actipgs, oi their patt, in oppoſition to 
what the parliament ſhall do, and that this body of troops might 
caſily be augmented. I grant they may 3 but, if they oat be 
augmented, they would hardly be ſufficient to make the crown 
abſolute, becauſe they would not ſtand by it: indeed the Lord 
Clifford, in Charles the Second's time, told a perſon of quality, in 
private difcourſe, that the king, if he would be firm to himſelf; 
might ſettle what religion he pleaſed in this kingdom; and carry 
the government to hat height he would. For if men were but 
aſſured in the liberty of their conſciences, and undiſturbed in their 
properties; and able and upright judges made in Weſtminſter- 
hall: and if, on the other hand, the fort of Tilbury was finiſhed to 
bridle the city, the fort of Plymouth to ſecure the weſt, and arms 
for 20,000 men in each of theſe, and in Hull for the northern 
parts; ; with ſome addition, which might be eaſily and undiſcern- 
edly made, to the forces on foot; there were none who would have 
either will, opportunity, or power to reſiſt . 
Srx William Temple, on the other hand, Who was a very 854 
ſtateſman, and a good Rien both to the cron and to his country, 
was of a different opinion. 1 ſhewed,” fa he, in his Memoirs, 
« how difficult it was, if not impoſſible, to ed up here the ſame 
« religion or government that Was in France: that many Who 
& were perhaps indifferent enough in matters of religion, con- 
e ſidered it could not be changed here but by an army; and that 
« the ſame force that made the king maſter of their religion, made 
« him maſter'of their liberties and fortunes too. That the kings 
« of England have no means to raiſe or keep armies on foot, but 
« by ſupplies from their parliament, nor revenues to maintain 1 
« foreign wars by other ways. That if they had an army on foot, ii 
«yet, if it was compoſed of Ehglith, they would never ſerve ends 1 
««'that the people hated or feared. That the force ſeeming neceſ- 
40 ſary to ſubdue the liberties and ſpirits of this nation, could not be 
«eſteemed leſs than an army of 60,000 men: ſince the Romans 
« were forced to . twelve legions for that purpoſe; the Nor- 
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4. mans to inſtitute 66,215 knights-fees; wal Cromwell left 
1 army of near 80,060: men : 

"A LATER author, of good gail in och 7 4 ut _ 
not imagine that an army will be employed by theſe men (i. e. 
corrupt miniſters of the crown) directly, and at firſt, againſt the 
nation and national liberty. T am far from thinking that any men 
can ariſe, in future times, capable of attempting in this manner, 
what ſome. men, in dur age, who call themſelves friends to the 
government, have been ſo weak and ſo impudent as to aver in 

rint ; and publiſh to the nation. To deſtroy” Britiſh liberties with 
army of Britons is not fo ſure a meaſure as ſome: people may be- 
lie ve [4]. And the Game author, it another place, ſays, it will ap- 
| pear, upon due conſideration, that our liberty gannot be taken 
away, unlefs the people themſelves are accomplices [el. If this 
dan happen to be dur unfortunate condition, the people, in 
will, moſt certainly, nike a ſtruggle for the preſetvation 
© our antient conſtitution. This will undoubtedly be the caſe; 
nd hen it is, I hope thoſe Who. call bring us under ſuch afflict- 
ing aus will find, that eren an army of 60000 men will 
pot be able to ſtand againſt the whole people of England. ./ 
Abh., TaxRy is no appearance. that the ſtanding troops, com- 
poſed as they are, and will always be, of officers and ſoldiers of our 
own, nation, would all ſtand by the crown in attempts to deſtroy 
the conſtitution. The officers being, many of them, men of pra- 
perty and honour, would not care to loſe their liberties : and the 
foldiers,/by often mixing with the bulk of the people, would take 
ſentiments and impreſſions from them. Tarquin the Proud left 
an example to all futute tyrants, that an army of freeholders will 
always turn their ſwords againſt their oppreſſors, whenever an op- 
portunity preſents itſelf, The decemvirs of Rome experienced 
this; their army turned againſt them. They were at firſt reſtrain; 
ed by their military oath; but they got above that ſeruple, by 
conſidering, that the decemyirate was then an uſurped illegal 
power. There were ſome that mund with, jag decemvirs ; 


[3] Diſſert. on. Parties, p. 1165. re) Ibid, p. 1457+ 
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but the greateſt part of the army took up their enſigns, marched 
to Rome, and concurred with the people in aboliſhing the decem- 
virate [d]. This was the caſe in King Charles the F irſt's army, 
when marching againſt the Scots, in 1640. Nothing could alter 
the opinion and humours of the officers and private ſoldiers of his 
majeſty's army; who, in their march, did not ſpare to give their 
judgments againſt this war, particularly that they would not . 
to maintain the power and pride of the biſhops [2]. 
Luprow, in his Memoirs, tells us, that 5 parliament army, 
in the latter part of Charles the Firſt's time, would not be em- 


ployed in levying illegal taxes upon the people, though the money 


was for their own pay. And the like diſpoſition appeared in the 
army in King James the Second's time. Religion, indeed, was 
then concerned in the queſtion; but if it had not, yet attempts 
upon civil liberty only would probably have had a like influence 
upon them; and ſo it would upon our army now. And I make 
no doubt but that the gentlemen of the army would behave as 


their predeceſſors did at the Revolution; and that moſt of them | 


would ſoon be found on the people's fide of the queſtion. 
THEsE are conſiderations too evident to eſcape the diſcernment 


of the crown and its miniſters: and on that account one may well 


conclude that there will be no attempts of this kind made while 
the nation is in this diſpoſition, If a political prince ſhould ever 
have ſuch a deſign, he will, no doubt, think it neceſſary, firſt, to 
damp, or extinguiſh, as far as poſſible, this ſpirit of liberty, in the 
bulk of the nation. But this work would be very difficult to be 
accompliſhed, if it could be done at all, without a great deal of 


time, or very violent methods. Some think it may be done, by 


introducing luxury, and, in conſequence of it, corruption; for it 
was ſo at Rome about the end of their commonwealth : they 
fay, the wealth brought by the great men from Aſia, Gaul, &c. 
was made uſe of, by them, to bribe the people, and make them 
give up their liberties. Now it is certain that corruption had no 
mall ſhare in this effect; but they who make the ruin of that 


1] Dieu. Hal. lib. xi, p. 7225 723. Je] Echard's Hiſt. vol. ii. p. 17 5. 
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commonwealth wholly owing to corruption, do not ſeem. to un- 
derſtand the true ſtate of it: there were other cauſes, as well as 
that, which contributed to its ruin. There had been always two 
oppoſite parties; the nobles, and the people. The latter was, in 
itſelf, much inclined to Cæſar. There had been precedents, in 
favour of Pompey and others, of diſpenſing with the laws: and, 
by theſe, Cæſar obtained fo long a command in Gaul, that he got 
a very great intereſt in his ſoldiers : and his victories, rather than 
the will of the people, ruined the commonwealth. 

Bor here in England there is no. apparent probability of any 
thing like this. The crown is not likely to be poſſeſſed of any 
ſuch wealth, or ſuch opportunities of making a body of troops be 
ſo attached to itſelf. And, without any proſpect of ſuccels, it 
will hardly attempt to corrupt the maſs of the people, or the army. 
As to the former, it could never ſucceed; it would only exaſperate 
thoſe who were not gained, and make thoſe unfaithful that were. 
And if the nation ſaw that there were applications of that fort 
made to the army, with any proſpect of ſucceſs, they would ſoon 
make application to parliament to have them diſbanded. From 
all theſe conſiderations laid together, I take it to be impracticable 
for the crown of this nation, at leaſt in a long tra& of time, to 
ſabvert our liberties ; and, for this reaſon, I perſuade myſelf that 
it will not be attempted. I really believe, the crown will not be 
diſpoſed to do more than to conſerve the prerogatives it has at 
preſent, or obtain ſuch points as it may gain without giving much - 
umbrage to the people: eſpecially as there are thoſe, on the other 
fide of the water, that would ſufficiently improve, to their advan- 
tage, any falſe ſteps that ſhould be made of that nature. 

Bu r, on the other hand, ſome people are much in doubt, whe- 
ther the crown will be able to do ſo much as this, They are full 
of the apprehenſions, as I have already obſerved, that the repub- 
lican ſpirit will by degrees prevail againſt the prerogatives of the 
crown, till at length it will be brought down to be almoſt only 
nominal, or perhaps quite laid aſide. And they pretend to have 
ſurer grounds for this opinion than are uſually to be had in poli- 
tical matters. They obſerve, that the ableſt writers of politics 
have 
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have thought it demonſtrable, that, whenever the balance of pro- 


perty is on the ſide of the people againſt the crown, a governmen 
muſt then fink by degrees, from a monarchy to a democracy: 
They obſerve that this was actually the caſe in moſt, if not all the 
trading cities of antiquity; though they were monarchies at firif. 
yet the people continually gained upon them, till they had enab 
liſhed the democratical form of government. The balance of 
property, in England, is now conſiderably on the fide of the peo- 
e: and the commonalty, in this nation, have been gaining 
ground theſe two hundred years. There is a great change for the 
advantage and power of the cities and towns in the article of 
taxes: antiently, the cities and towns, when taxes were granted, 
uſually, if not always, gave one third more than the nobility and 
country gentry ; at preſent, many of the inhabitants of towns are 
charged hardly any thing to the land-tax; and even cheat the 
crown in the cuſtoms, &c. while the gentry are under the bur“ 
den not only of the land- tax, but pay the chief weight of the 
Tur v farther obſerve, that it is of great weight towards car 
rying us into a republic, that the city of London, which generally 
has been, and will be, againſt: the court, and will incline naturally 
to a republic, has a vaſt influence upon the reſt of the kingdom, 
by its trade and correſpondence, and that it muſt propagate ſuch 
republican principles amongſt the gentry, by its mercantile fami- 
lies purchafing great eſtates, and yet retaining their old popular 
principles and inclinations, as will greatly incline the country 
gentlemen to be of the ſame principles. That the three great 
trading companies, though they may i at ſome particular times, 
in the intereſt of government, or an adminiſtration, yet are in 


themſelves, and in the natural courſe of things, independent bodies 


of great power and intereſt, and naturally inclined to the repub- 
lican ſpirit. That the people are ſo fenced with laws that the 
crown can do nothing againſt them, That they can chuſe à par- 
liament at any time which may grievouſly hamper the crown; 
and, by denying the neceſſary yearly ſupplies for the ſervice of the 
government, can oblige it to paſs what bills they pleaſe. That 
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and clergy, it may be hoped, will. be! ent ere 
it againſt any attempts of the republi as... v1163% 7 TH Laſt | 
Bur perhaps it may be ſaid, Mat, however the eiieonſitution, 
might be likely to be maintained 2inong;: Quxſelues, if all were 
well affected to it, yet the caſe may be very different in the pre- 
ſent diſpoſition of the nation. There are very great numbers of 
the people diſaffected to the prafent. royal family, and greatly at- 
tached to the abdieated one. This ſpirit, Which has always re- | 
mained in the nation fince the Revolution in 1688, does not ſeem 
to decreaſe ; and if it ſhould be ſomented and ſupported, as it is 
likely to be, by France, It may be attended with dangerous con- 
ſequences: and ſtill more ſo if a foreign force ſhould be poured 
in upon us at the ſame time; by which many other nations have 
had their conſtitutions ruined; 7 and may we not be ſurprized by a 
foreign power as well as other nations, eſpecially when we are at 
variance among ourſelves? Without doubt We may, notwith- 


ſtanding the, adyantage; of our. {ular ſituation; we have already. 
ſuftered by, this means, and may, Jo again. „Though Spain, the 
moſt formidable enemy this nation formerly had, be now. fo much 
reduced, that we need have no fear from that quarter z yet there 
1s another yery f formidable. power, I mean F France, { ſtill remaining. 
That kingdom has a very great union within itſelf, and the people 
have a great reverence for their king. They have great materials, 
for trade, and therefore are. ſure pl gb wealth, which the king 
can command in what proportions, he pleaſes, ; The nobleſſe, who. 
have moſt of them e in the army, are fond of war; and 
would be ſo particularly 5 a War 5 00 England, , to which they 
have an inveterate national animoſity, :... 

AnD farther, beſides the advantages that 3 has Sho 
itſelf, they haye at preſent other great ones from without, . The 
houſe of Auſtfia, which i is the natural balance, againſt France, 3 
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rendered much leſs noweriul. in, the empire, by the rowth 0 

ower in Profil! Bar what i is till k EN 0005 gr Spain, 5 
in the hands of a prince of t the royal blood, of of France, and is there- 
fore likely to act in concęrt with her, by giving her advantage in 
commerce, and by arming in cbnjunction with her againſt the 


Houſe of Auſtria, their common enemy. This was formerly the 
1 caſe 
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> - With the two branches of the houſe of Ai unite ws one 
of them had the empire, and the other had Spain; the latter; by 
Spinola, drove the king of Bohemia out of the Palatinate in favour 
of the Weer. And this may be the more likely to be the caſe 
between the two branches of "the houſe of Bourbon; becauſe Spain. 
his'views of making great eſtabliſhments in Italy; in order to 
which France may be of great ſervice to her, by giving diverſion 
to the forces of the houſe of Auſtria. Spain has alſo, moſt un- 
doubtedly, views upon Portugal, in which France may help her; 
and ſo engage her to the like good offices. Now, if France and 
Spain join heartily together, what power will be able to reſiſt 
them? Having all the wealth of the Indies at their diſpoſal, will: 


they not ſoon bring Holland into their dependance? And will 


they not by this means, not only engroſs the greateſt part of the 
trade of Europe, but alſo greatly increaſe their naval power? Will 
not this enable them to be our ſuperiors at ſea ? And muſt we not 


then lie wholly expoſed to them? 
In anſwer to theſe queſtions, I do acknowledge; chat ſome of ths: 


circumſtances here mentioned may juſtly: render the | houſe of 


Bourbon formidable to the reſt of Europe, and may probably in 
ſpire the F rench with thoſe views of univerſal-monarchy,. in:this 


age, which Spain appears to have had about two ages ago. The 


biſhop of Niſmes, in a ſpeech made to the king of France, 17th of 
September, 1730, when the aſſembly of the clergy took leave of 
his majeſty, ſaid, That the happy fruitfulneſs of the queen con- 
« firms more and more the tranquillity of Europe, and prepares, in 

your blood, immortal ſupports foe the n and perhaps ſove- 


«« reigns for the univerſe. 
Bur there is great reaſon to 1 diethiherks of theſe circum». 


ſtances, in favour of France, will not hold good, but that there will 
be always ſome power in Europe to keep her at a bay. For, in. 
the firſt place, there is reaſon. to hope, that the union and concert 
between France and Spain will not long ſubſiſt: although there 
be a prince of the blood of France upon the throne of Spain, yet 
the geniuſes of the two nations differ very widely, and will ſtill 
continue to do ſo. And as it is the true natural intereſt of Spain to 


continue 
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continue independent of France, fv. it. is to be hoped that the 
grandees of that kingdom, and-even the people in general will, ſee 
it; and at the ſame time will ſee that France may eafily grow tos 
powerful for them. | When a branch of the houſe of Auſtria; wag 
on the throne of Spain, there was no room for this jealouſy, with 
regard to the other branch on the Imperial throne. But there may 
be always room for the Spaniards to fear, that, if France grows 
too powerful, ſhe may have deſigus upon Spain, which it would be 
vifibly her intereſt in ſeveral reſpects to purſue: and Spain might 
be thereby reduced to be a province of France. And if ſo, then 
it muſt be the true politique of Spain, not to encourage, or even 
permit, the too great growth of France; eſpecially not to let it 
over- run Holland, but rather to join with the confederates, in 
making an oppoſition to it. This Spain did formerly: and when 
the force of conſanguinity decays, as it will ſoon do, between the 
royal families of France and Spain, then the natural intereſts of 
their kingdoms will take Rees and make both thoſe courts act ac- 
cording to them 

As to the empire, ne doubt can be made but that the cleftors 
and other princes of it will have ſo much regard to their own in- 
tereſt, as to ſupport an intereſt in the houſe of Auſtria, by uniting 
its hereditary dominions in ſome one perſon to the Imperial power; 
which union is the only apparent means of defending them againſt 
the power of France on one ſide, and againſt the Turks on the 
other. As that kingdom has pretenſions upon the empire, and 
upon the dominions of ſeveral princes in it, ever fince the time of 
Charlemaign, it ſure cannot be the intereſt of thoſe princes to 
chuſe any one emperor who is at all attached to that crown. We 
may be certain, that, if there be 'no force upon them, they will 
never do it. France indeed may influence the electors upon the 
Rhine; but the others will never come into theſe meaſures, It 
may be hoped then that the Empire, Great-Britain, Spain, Hol- 
land, and Savoy, will be-always able in confederacy to be more 
than a balance for the power of France. I am well aware, indeed, 
how hard it is to form confederacies, or to make them act effectu- 
ally together: a kingdom of great force, united in itſelf, will al- 
| Ways 
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"yl Have vaſt advintages againſt them. And Tam farther aware, - 
if God ſhotild ſee fit to take Way the Hors of the preſent 


kingdom would, in all appearance, call the king of Spain, er the 


the throne of France; ſo that, in that caſe, the kingddms would 
certainly come to: be united: it is the intereſt of the people of 
France to do it: And beſides they are ſo greatly attached to make 
their crown deſcend according to nee, of blood, that they 
would certainly do it. And in that caſe, Ido think indeed; 
that we, as well as the reſt of Europe, would be in great danger. 
For France and Spain would engroſs moſt of the trade and wealth 
of Europe; and from thenee would he able to oommand at fea; 
and conſequently might invade us whenever they would, with 
great proſpect of ſucceſs." For this iſtand, having no ſtrong places 
and having London, its great ſeat of wealth; unfortified; would cer. 
tainly be in danger of an invaſion, in caſe we ſhould loſe the ſupe- 
riority of the ſea: hence therefore yu 19 8 5 the great advantage 
of having a national militia. e e eee 
Burr at preſent We are deli well Reured aft the fear of 
ſeeing France and Spain under one iprinoe; The king of Frarice, is 
4 good life; the Dauphin is likely to live to a goed age, and has a 
numerous iſſue; and therefore We have no great feaſon to appte - 
hend being ſubdued; by any efforts the former alone, or any other 
er now in Europe, * make. If we manage our national 
ſtrength rightly, and make a proper uſe of the advantage of our ſitua- 
tion; and keep our trade, and conſequently our naval force; We 
ſhall always be able to have a fleet equal at leaſt to any that 
France can put to ſea. We may put our militia e foot 
as to oppoſe any foreign army: beſides, it is almoſt impoſſible for 
them to tranſport a body of troops ſuffidient to make'a conqueſt of 
this ifland, if united in ourſelves; ven the Spaniſh Armada would 
not habe done it. The frar of being unable to ſupply or recruit 
their troops, even when they are here, willhinder the French from 
Jr eee they are firſt abſolute maſters of the ſea. 
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king of Franc the Dauphin, and His children, the people War 
eldeſt infant of that kingdom, who would be neareſt in blood to 
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'Howortbe, who tote In in geen "Elizabeth's 5 time, and as A 
great friend to the cfown of 85 pain, ſays of England, that regnum 
« jllud Angliz validum adeo inde: adhue ut nullius egeat ad 
« ſui tutelam: quinimo non modo difficile et arduum, ſed etiam 
« penitus impoſſibile eſt, hifi regnum illud diflidia nutriat vi, illud 

« expugnare g.“ And the duke of Rohan, ſpeaking of England, 
faid, « Angleterre eſt un grand animal, qui ne peut mourir, il ne 
« ſe tu lui- mẽme. France, therefore, will hardly ever be diſ- 
poſed to attempt an invaſion upon Great-Britain, unleſs ſhe ſees us 
gteatly and violently divided among ourſelves. If we can but pre- 
ſetve a due union of hearts and affections among our countrymen, in 
deferice bf our conſtitution, and of this eſtabliſhment, we may hope 
it may be ſecure from any thing that foreign force can do againſt it. 

Bor, it may be aſked; Are we likely to preſerve peace long 
among ourſelves?- have we not had inteſtine wars and commotions 
almoſt once in every century ſince the Norman conqueſt ? have not 
theſe produced national Revolutions, with the aſſiſtance but of a ſmall 
body of foreign forces? and may we not fear the lke may be done 
again, from the diſpoſitions of the parties among us who ſucceed 
to thoſe formerly? To theſe queſtions I anſwer, firſt, that it was 
much eafier, formerly, than it is at preſent, to make revolutions; 
There were then a great number of peers, of very large eſtates and 
intereſt, whoſe tenants were ſtrongly. attached to them, both by. 


la and by advantage, and who, by means of theſe tenants, could 


ſoon raiſe and arm a formidable body of men; and ſo could make 


a ſtand. till they could. be aſſiſted by foreign troops. By ſuch per- 
ſons the commotions were made here for two or three centuries, 
after the conqueſt, and ſometimes carried on to Revolutions. But 
even then, this could not be done without their taking advantage 
of great national grievances, in King John' s time, in Edward the 
Second's, in Richard the Second's, and in Richard the Third's 
time: and if we come down lower to Charles I and James the 
Second's reigns, we all know that the grievances, in the former 
part of the firſt of theſe reigns, were very great; and that thoſe 
in his. ſon James the Second's reign were yet much more ſo. 
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Tux only prince in England dethroned without much fault in 
Bithfelf was Henry VI; he was a pious and well meaning prince, 
And not inclined to aggrieve his people in any reſpect. But then 
he was alſo a very weak prince; and was in the hands of his 
miniſters, who were both very ill managers and very unſucceſsful; 
and who loſt the honour of the nation. He was yet more govern- 
ed by his queen, a haughty imperious woman of the. houſe of 
France, who practiſed great violences, in ſeveral reſpects, eſpecially 
againſt the duke of Gloceſter, whom, ſhe cauſed to be murdered. 
Theſe violences, and the great ill ſucceſs of this reign, ſet the peo- 
ple againſt the king : and beſides he had the diſadvantage of hav- 
ing a prince in his family, I mean the duke of York, who had 
the true hereditary right; who was a prince of great ſpitit, and. 
other great abilities; and who had a large party of the n and 
ſeveral noblemen, of great power, on his ſide. . pere 
Ar preſent the condition of this nation is very different in \ moſt 
of theſe circumſtances. We have but few noblemen capable gf 
bes. many forces : : their intereſt i in their tenants at rack rent is 
very ſmall; and at preſent the power of the laws is ſo great and 
equal, that they cannot do any thing againſt, them by violence; 
ſo that they have not much influence upon them from fear any 
more than love. Nor are we likely to have any great grievances 
put upon the nation, on the part, of the crown. For as to its 
enterprizing upon the civil liberties of the people, I have ſhewn 
that ſuch a thing is not likely to be done: and yet leſs likely is it 
that i it ſhould be diſpoſed. to do it in religious matters. Neither 
the king nor any of his family are of ſuch, a temper that they are 
likely to break in upon the toleration : they „will allow, in all ap- 
ae a full 1 NN to all the Rt to 2 
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Tuxxr is ſome reaſon. to judge, that moſt, o thoſe wha are 


againſt the hierarchy are alſo republicans l in their hearts ; 0 that 
Nn 2 this 


24 


278 o EN POL 4/IBERTY. Part II. 
this part of the conſtitution can never be violated with6ut raifing 
diſcontents in a great part of the nation. For theſe reaſons, 
though ſome people may'be for adviſing attacks upon the church, 
yet it is not probable that the crown will go in with them, or 11 
ahy degree encourage them. For the whole intereſt of the ſe&a- 
ries is not conſiderable, when put in oppoſition to the church of 
England. They are, indeed, ſo far conſiderable as that, when 
they are all joined together, they may endanger the church of 
England; and, as they would certainly join together, upon any 
opportunity to that purpoſe, it is therefore highly neceſſary that 
they ſhould be guarded againſt, and ſuch an union prevented. 
But they could not be a bottom for the crown to depend upon in 
any meaſure ; becauſe they never could unite in any ſcheme to 
ſapport a miniſtty, or the intereſt of the crown, as they mewſelbes 
have different intereſts: this is evident from their behaviour in 
Oliver Cromwell's, and his ſon's time. It is true, that, by this 
union with each other, they have a great weight in elections for 
members of parliament, and this has engaged miniſters of ſtate ſo 
far in their behalf, on ſome occaſions: eſpecially the Quakers, 
who have gained ſome points, and increaſed, by this means. But 
this will engage all able miniftets to hjave a more watchful eye 
over them for the future, becauſe their maxims are all republican. 
And if the crown does not encourage them, but rather makes it a 
max im to promote only perſons well affected t to the church eftab- 
lihment; and, at the ſame time, lets the ſectaries alone in Peace ; ; 
they will, by degrees, fall away of themſelves : and, ſince their 
differences are trifles, our poſterity, it is to be hoped, will come 
to an uniformity in religion. 7 
No attempts upon erther religious or - civit liberties ate aig 
the only things, by which the ſubjects of this nation” Will be ſo 
1 di ſcontented, as to be from thence diſpoſed to act againſt 
the preſent eſtabliſhment. III ſucceſs in war abroad, or great de- 
cay in the wealth of the nation at home; ma may, indeed in fome Cir- 
cumſtances muſt, diſturb the nation. Por out people,” who have 
been generally uſed to proſperous fortune in war, would be too apt 
to * fault of the contrary ben, their princes: and thereupon 
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be fun of reſentment, if there was any 'groſs miſconduct in the 
prince on the throne, or i in his kaff And they would per- 
"haps be in the like diſpoſition, if ttade was to decay very greatly; 
and that they could lay it remarkably to want of good manage- 
ment, or to defi gn, "704 the crown. But this latter caſe is'not likely 
ever to 5 at leaſt npt for any long time together: for te 
crown will hardly ever endeavour to hinder trade, but rather to 
promote is becauſe, even with regard to the produce of the cul- 
toins applied to the civil Tit, it is its inteteſt ſo to do, as well as to 
make the people eaſy in their fortunes. The only thing that can 
be imagined to put the crown upon meaſures that will hurt trade, 
Will be, if there ſhould be a'miniftry that, conſcious to themſelves 
of theit having Toft the interett of che people, ald that, unſup- 
2 by any pefſons f abiffty to manage in times of diſtreſs, 
oüld therefore be afraid of a war, and mould accordingly ſubmit 


to any meaſures to keep * it off: and, by this means, be forced to 


overlook any depredations upon our trade, though accompanied 
with the moſt outrageous: infolence. If this ould at any time 


Happen, probably the trading Inteteſt, and the bulk of the people, 


would expreſs a proper refentment. And if ill ſucceſs ſhould hap- 

en in ſuch a war they would impute it to the crown: but other- 
wiſe if ill ſucceſs ſhould. 0 it a juſt war, without any fault 
of the prince, i it Would not b very diele to make the people 
eaſy; at leaſt by lacrifcing a aner, or general, grown un- 
popular. n : 

THE only thing that would, with any probability, have much 
effect towards the ſubverſion of the preſent eſtabliſhment, would 
be, if any of our- kings. ſhould fo far profeſs, to. attach: himſelf to. 2 
(mall number of his ſubjects, as to not only neglect the reſt, but 
exclude them from all hopes of ever enjoying his favour. As, by 
being conſidered as his enemies, it might make many of them be- 
come fo in good earneſt; and, if they were popular, they might 
gain ſuch an intereſt among the people as to be able to raiſe great 
diſturbances. But there is no appearance that this will ever hap- 
pen tothe preſent family, ho are of good judgment, and have all 


had opportunities enough of knowing the genius of the nation: 
and 
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and unleſs a king was to do it very remarkably indeed, the heads 
of ſuch a party will hardly be induced to carry things to Extre- 
mities. Their regard to their intereſt in the funds, and to their | 
religion and liberty, would make them bear a Jong time, and en- 
deavour to gain a king's good graces ; and when a prince ſees them 


ſupported by the majority of the nation, he will endeavour to bring 
things to an accommodation. Upon the whole, therefore, cen gk 


there may be conteſts about the means and perſons fit to ſetve the 
public, it is reaſonable to think they will hardly go ſo high” as [3 


deſtroy the conſtitution. e 
Tux fear of loſing the abbey 1 lands would alſo be a great in- 


ducement to the perſons concerned in them, to ſtand by the pre- 
ſent eſtabliſhment. Indeed, in James the Second's reign, there 
was a treatiſe publiſhed by Doctor Johnſton, to make the preſent 
poſſeſſors believe that they ſhould be ſecured in the poſſeſnon of 
them, even though popery ſhould come in. But Biſhop Burnet, 

and ſome other authors, have given reaſons to think That this was 
not deſigned to be the caſe. It is true, the pope, in the reign. of 
Mary I, did by his bull allow the poſſefiors of the abbey lands to 
keep them ; but any other pope may reſcind his predeceflors acts, 
as they have frequently done, and may lay claim to thoſe lands, 
if he thinks that there is a favourahle opportunity for making good 
his claim. So that there may be, reaſonable grounds to hope 
that our preſent eſtabliſhment. may be of long continuance. _ bak 
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Of the Means to guard againfl theſe F 1 1 viz "£18, N Fru- 
' gality ; ; 2dly, By a due Reſpect to the Laws and Mag iftrates; ; and 
3 Y, By a hearty Concern for,” and put 1 4 Religion.” ö 


ONSIDERING that a are ene ee buck "VR 
» without, -and from within; of no ſmall weight againſt Our 
preſent eſtabliſhment, it is certainly very deſirablè and reaſonable 


that all due and e meaſures ſhould be und to ward 
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againſt dangers. -of every kind, at leaſt thoſe of the greateſt mo- 
ment, that may be incident to it. And to this purpofe, it will 
be highly expedient; that endeavours ſhould be uſed to introduce, 
as far as may be; among the maſs of the people, 1}, A more fru-' 


gal way of living; 20%, A due reſpect to the laws and magiſtrates; x 


za! ly, A hearty concern for, and public practice of religion, 

Tux firſt thing that ought to be introduced, as much as poſſi- 
ble; into the maſs! of the people, f is a frugal way of living, within 
their income, whatever it be. National frugality is the beſt ſup- 
port to à ſtate: for « yeRigal optimum eft parfimonia.” It will 
make people pay \chearfully to the public charges ; whereas, when 
they live beyond their income, - they muſt be grieyouſly pinched 
with them, and will always be diſpoſed to murmur at theſe public 


taxes. And when their luxury &c. has deeply encumbered them, 


and almoſt conſumed their fortunes, they will be always apt t5 be 
diſcontented with the preſent ſtate of affairs, and ready to engags 


2 5 & 


in any deſigns to raiſe commotions. ' This the Romahis' found by! 
experience, in the decline of their commonwealth: they Had been | 
antiently careful to prevent too great expence, by ſumptuary laws, 
ahout- eating, equipage, and. mapy other things. But when thoſe 


laws were repealed, and luxury increaſing without controle, and 
the. fortunes of many of their citizens came to be ruined, they ſoon 


were diſpoſed to make an attempt. upon the liberties of their coun- i 
try, in order to mend their private Nene eee, this Was the 


caſe of Catiline's conſpirators, and of the civil wars. 


IN. England, indeed, luxury never was at ſo great 4 height for- 
merlypor at leaſt, if it was great among tlie people of quality, it 
was never ſo generally ſpread among the people as to give ground 
for much apprehenſions of this kind. Vet our anceſtors thought | 
it proper; by ſeveral laws, to prevent too great expence, in ſome 
points, eſpecially in that of habits among the people. There were | 


laws appointing what ſort of cloths each rank of men ee wear: 
and Queen Elizabeth made a ſtrick law to prevent men's Talg 


in debt for ſome ſort of cloths.” And it was enn, a weakneſs © 
in King James I to ſuffer them all to be repealed.” If they had 


continued in force to this day, with proper æmendations, and others 
had 
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had been added to them, the nation would have been upon a much 
better foot than it is; we ſhould not ſee worthleſs perſons in laced 
habits and coaches and fix, while the antient gentry, by ſtraining 
to do the ſame, ruin their fortunes. Perhaps it will be thought, 
that regulations of this ſort; muſt always be diſadvantageous to 
trade: and it is true, they will be ſo to ſome branches of it; but 
then thoſe branches of trade are diſadvantageous to the nation, and 
tend to its impoveriſñment. Such a one is our trade with France 
and Flanders at preſent, in which the balance runs at leaſt 
1,000,000 /.. per ann. againſt us. In general all trade is diſad- 
vantageous which has this circutnſtanee. of the balance againſt us: 
indeed it is wrong, that, even of the national product, people 
ſhould ſpend ſo much as to exceed their incomes; for this muſt 
tend to impoveriſh the nobility and gentry. But perhaps it may 
be thought, that this will be of no ill conſequence, becauſe the 
wealth, while kept in the nation, will only change bands, and the 
public will not ſuffer. But this is a miſtake ; ſor families af an- 
tient extraction and quality, though they grew poor, Will always 
preſerve ſomewhat of their high ſpirit: they muſt live, in ſome da- 
gree, ſuitable to their birth and family, and if they cannot do it, 
will be apt to forward any diſturbances, in which they may find 
their account, . And, therefore, care ought to be taken to leſſen 
the, national conſumption and, by obliging men to make ęxpence 
only ſuitable to 0 conditions, enen _ —_ within their 
fortunes. i 2 
Ir this e was wy into > nod it would alſo! con- 
tribute to the ſecond thing which I mentioned as neceſſary ta pre- 
ſerve, the tranquillity of our happy conſtitution (viz. ) to recover 
and preſerve, among the maſs of the people, a dus regard for the 
laws and magiſtrates. This is one of the principal grounds of 
peace and happineſs in a ſociety. The antient; politicians, thenes | 
fare, applied themſelyes chiefly to cultivate it; avd they ſueceedod 
wonderfully well. The Spartans and the Romans had the greateſt 
reverence for their magiſtrates; which continued all the floutiſh+ 
ing times of their republics: and. ſoon after it was Iſunk, they de- 
clined. ; Among, us things are certainly come to: a yery haf paſs in 
Ball this 
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this way: the reverence for the laws is in a great mcaſure loft : 
the low people have no concern about the laws, if they can poſſibly 


evade them, eſpecially in the practice of ſmuggling; and I am ſorry 
to ſay, that they are too much countenanced in this practice by 
many of our nobility and gentry. The elections of members of 
patliament; the conſtant reſort to London; and the talking ſo 
much of liberty, have made the low people run into all kinds of 
licentiouſneſs and rudeneſs. Plato, De Rep. p. 722. ſpeaks of ſome. 
cities that may be ſo thirſty of liberty as to be drunk with it, when 
they have corrupt drawers that are orators. This, indeed, is much 
the caſe among us; and is certainly a circumſtance from which no 
ſmall evils may be apprehended. There have been times in this 
nation, and others, when the low people have riſen upon the nobi- 
lity and gentry : and as they have the ſtrength, and in this nation 
are ſo well fenced with liberties, one does not know what this 
humour, if it increaſes in the nation, will produce. It is there- 
fore of great importance to ſtop it as much as poſſible; and to re- 
cover a due reſpect for order, for perſons of rank, and for the laws; 
which is the great foundation of all government; that ſo the low 
people may be governed by authority, or impreſſions of reſpect, 
which is the natural method, and that there may be no occaſion 
for force to that purpoſe. | | 
Bur zah, It is alſo of the greateſt moment to retrieve a concern 
for religion. This all the politicians of Greece and Rome have 
agreed to be highly neceſſary to the well-being of Societies; and, 
therefore, they not only endeavoured to encourage it, as much as 
they could, but would not ſuffer the ſophiſts or players, or the 
like, by their diſputes, to unſettle the minds of their people. Plato 
adviſes great care to be taken in this point; and when afterwards 
the Greeks gave more into ſophiſtical learning, and the minds of 
the people came to be corrupted with irreligion, their practice came 
to be ſuitably bad. Polybius remarks this, and commends the 
Romans for their care in keeping up a ſpirit of religion, and ſhews 
the advantage they found from it: he alſo foretold the ill conſe- 


quences that would ariſe from their neglect of it. Theſe actuallß 


Oo happened 
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happened not long after, as we find from Bivy'y and contributed. 
greatly to the ruin of that/ftate,'/ 1 14s bn  doerhey IR, 
Fus people of England were, in e the former ages, dif 
tinguiſhed for their regard to religion; but at preſent it muſt be 
owned with concern, that the caſe is ſadly altered: hardly the ap- 
pearances of it are preſerved, The many infidel books that have 
been publiſhed of late, have almoſt quite deſtroyed it, as it hap- 
pened among the Greeks: and the conſequence is, that even 
morality is gone with it: this muſt render the people harder to be 
governed; and it muſt eſpecially make them fit looſe; to the pro- 
teſtant religion, which is the great ground and ſecurity to this 
eſtabliſhment. It is without doubt therefore of great importance, 
that this matter ſhould be taken care of; and, as far as een, a 
ſpirit and practice of religion ſhould be revived. 10 
Bur how will this, or the other things here e be ef- 
fected? Indeed, I fear, not eaſily or ſoon. Vet certainly ſome me- 
thods may be found that will be of ſervice: and one would hope 
that the wiſdom of our legiſlature, who are the moſt proper for 
that purpoſe, will turn their thoughts upon them. In the mean 
time I will venture to ſay, that there is one method which would 
be the moſt effectual of all others, and that is the example of per- 
ſons of quality. Tully obſerves how effectual this is; and indeed 
the Roman ſtate, -among others, had a remarkable inſtance of it : 
from a rough and. barbarous kind of people, a ſort of banditti, as 
they were at firſt, they ſoon became greatly public-ſpirited, ſelf-: 
denying, &c. How was this change wrought? was it by the po- 
verty, roughneſs, or ſimplicity of thoſe times? No: other nations 
have been as rough, and have had as little wealth, and yet have not 
had ſo much public ſpirit. The true cauſe was the example of 
ſome few great men, as Tully and Salluſt obſerve: and the like 
effects, though not in ſo eminent a degree, have been wrought in 
ſome other ſtates. I will not affirm, that, in the preſent age and in 
our nation, the examples of people of quality would have quite ſo 
great an effect; but it would, undoubtedly, have a very conſiderable 
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996. af a ſmall number of perſons. of rank. and eſtates would but, 
for inſtance, appear at church, conſtantly, with an air of ſeriouſ- 
tieſs ; and would, in their public converſation, © expreſs ſome be- 
lief and concern for the truths of religion, &c. the middle and 
lower people would ſoon follow them; the infidels would be out 
of icountenance-; and their tracts be deſpiſed. In like manner, if 
they would endeavour to diſcountenance licentiouſneſs; ſhewy 
regard to the laws, &c, they would ſoon be followed by others. 
By practiſing ſelf-denial and public conduct, they might diffuſe 
the ſame k ind of ſpirit all round them; as the ſenators of Rome 
did when they contributed to the Punic war: eſpecially, if they 
would take care to give a good education to their children, and 
make early impreſſions on their minds, with regard to theſe and 
other points. But, it may be aſked, Is it likely, that theſe exam- 
ples will be given by the people of quality in ſuch numbers as will 
be any way effectual? To this I can only ſay, that I know ſome, of 
whom there may be ſome hopes of this kind; and that all in ge- 
neral have more inducement to do it, than they have had perhaps 
in any other nation, or among ourſelves in any other age: for the 
chief inducements to ſuch conduct have been either the deſire of 
preſerving good polities to their deſcendants, the views of applauſe 
here, or the hope of rewards hereafter. 

Now as to the firſt of theſe, I have ſhewn that hardly ever any 
equalled, and none exceeded ours: and if the nobility have any 
regard for their families, they ought to be moſt particularly con- 
cerned to take this method for preſerving the eſtabliſhment ; for, 
if it comes to fail, it wall Peg firſt fail in that part which re- 
gards the nobility, 

As to the ſecond inducement, they may not perhaps, in this age 
and nation, meet with ſo much applauſe, as they might in ſome 
others formerly: but ſtill there never will be wanting a great de- 
gree of applauſe to be given to good and public- ſpirited actions. 
As to the laſt inducement, viz. the hopes of reward in another 
life, our nobility have certainly more reaſons to expect it than 
any of the heathens ever had; whoſe views of this kind were ſo 
unceſe that, though Tully repreſents Scipio as being much 

Wes. moved 
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moved by them, yet, at ſome other times, he ſpeaks; 28 Fig 

done before him, with a great deal of difidence. And 
Demoſthenes, nor any of the great Athenian orators, do at all 


mention them in thoſe harangues they made to menen 
ſpirit, &c. 


Wiru us at preſent that matter is ſufficiently cliembocraian 
we know that all forts of virtue, and therefore, no doubt, public 
ſpirit, which is the higheſt of the ſocial ones, will meet with a 
great and eternal reward, if a bar is not put to it by other vices 
that ' accompany it. If a man is at once a good ve ureter 
Chriſtian, VVV * 0. 
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